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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Commissioner's Docket No. 1 
Case No. 46 


UNITED STATES OF AMERICA 145-'61 


) 

) COMPLAINT for VIOLATION of 
) DCC Title 22, Section 2901 
) 
) 


v 
1. Elwood Sawyer c/m/18 
2. Earl Tatum c/m/18 


BEFORE Sam Wertleb, U. S. Court House, Wash 1, D. C. 
The undersigned complainant being duly sworn states: 
That on or about Dec. 30, 1960, at Highs store at 1601 


11th St. N.W., 


Washington, in the District of Columbia, the above named defs. did by 
force and violence or by putting in fear at the point of a gun |take from 


the person or the immediate possession of Mary Body about 
cash the property of Highs Ice Cream Store. 


* * * * * 


$31.00 in 


And the complainant further states that he believes that Mary Body, 
clk at Highs store at 1601 11th St. N. W. lives at 1769 Willard St. N. W.; 


Det. Paul H. Meyerhoeffer, Det. Louis Blancato Jr. and Det, 


Sgt. Mark 


W. Gray, Robbery Sqd. MPDC. are material witnesses in rélation to this 


charge. 


/s/ Paul H. Meyerhoeffer 
Det. Paul H. Meyerhoeffer 


Robbery Sqd, MPDC 


[Jurat January 23, 1961] 


[Filed January 25, 1961] 


145-'61 
G. J. 87-61 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 


COMMISSIONER'S Complaint filed on Jan. 23, 1961 by 


ee Neh ee Paul H, Meyerhoeffer, Official title 
Det. Robbery, Sad. MPDC, charging 
vs. violation of United States Code, 
on Dec. 30, 1960, at Washington in the 
1, Elwood Sawyer District of Columbia as follows: 
2. Ear] Tatum T. 22 D.C. Code, Section 2901 
robbery at gun point - took about 
$31.00 in cash from Mary Body, Clerk, 
Highs Ice Cream Store at 1601 11th St. N. W. 


* * * * * 


PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMISSIONER: 
Date Jan. 23, 1961 Arrested by MPDC without warrant. 


* eo * * * * 


Proceedings taken - Complaint prepared. Ea. Defendant was informed 


of the complaint and of his right to have a preliminary hearing and to retain 
counsel. Ea. Defendant was not required to make a statement and was ad- 
vised that any statement made by him may be used against him. Each De- 
fendant was advised of his right to cross-examine witnesses against him and 
to introduce evidence in his own behalf. Each Def. Requested a Hearing Now. 

Probable Cause Shown as to Each Def. - see reverse side. 

(AUSA Conliff recommends $15,000 bond each def.-involved 

30-90 cases) 

Outcome - EACH DEFENDANT HELD TO ANSWER WN U. S. DISTRICT 
COURT. 

Bail fixed Jan. 23, 1961 Amount, $15,000 Each Jan 26 1961 


* * * * * 


Committed to D. C. Jail on January 23, 1961. 


* * * * 


PRELIMINARY EXAMINATION: 
Date Ctd. From Other Side: 


WITNESSES FOR UNITED STATES: Douglas M. Smith, Det. Robbery Sqd. 
MPDC | 


* * *x *x * 


Proceedings taken - Witness Smith testified that he investigated this 
case; that def. Sawyer made a statement that this was the only case in which 


he was involved; that Sawyer further said that he and Tatum and others were 
in on this robbery and that a gun was used; that Sawyer said that Tatum was 
on the outside as a lookout, and that Griffin got the money; that Sawyer fur- 
ther said that he received $11.00 as his share of the split of the money; that 
Def. Tatum stated that they all met about 7 p.m. and the robbery was about 
10 p.m.; that Tatum further said that he waited outside as the look-out; that 
Tatum said that Sawyer was there; that Tatum said that he received $10.00 
as his share. 
* * * 

Made this 24 day of January, 1961. 

Transmitted to Clerk of United States District Court for the district 
of Columbia, January 25, 1961. 


/s/ Sam Wertleb 
United States Commissioner 


[Filed March 6, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A CRIMINAL TERM 
Grand Jury Impanelled on December 22, 1960, Sworn in on January 3, 1961 


THE UNITED STATES OF AMERICA ) 
) Criminal No, 145-'61 
38: Grand Jury No. 87-61 88-61 
Elwood Sawyer Robbery (22+2901 D. C. Code) 
Earl Tatum } 
Johnny L. Griffin 
Wilbur L. Queen 
Thomas J. Simms, Jr. 


The Grand Jury charges: 
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On or about December 30, 1960, within the District of Columbia, 
Elwood Sawyer, Earl Tatum, Johnny L. Griffin, Wilbur L. Queen and 
Thomas J. Simms, Jr., by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual possession 


of Joan Smith and Mary A. Body property of High's Dairy Products 
Corporation, a body corporate, of the value of about $44.00 consisting 


of the following: $44.00 in money. 
A TRUE BILL: /s/ Oliver Gasch 


/s/ Attorney of the United States 
Foreman. in and for the District of Columbia. 


[ Filed March 10, 1961] 
UNITED STATES 
vs. Criminal No. 145-61 


1. Elwood Sawyer Charge Robbery 


2. Earl Tatum 
3. Johnny L. Griffin 


Defendant 


PLEA OF DEFENDANT 

On this 10th day of March, 1961, the defendants 1 - Elwood Sawyer, 
2 - Earl Tatum, 3 - Johnny L. Griffin the defendants, appearing in 
proper person and by his attorney 1 - without counsel 2 - William T. 
O'Hara 3 - Andrew T. McEvoy, Jr., being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
each pleads not guilty thereto. 

Tne defendants are granted 2 weeks to file appropriate motions. 
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Tne defendants are remanded to the District Jail. 
By direction of 


RICHMOND B, KEECH 
Presiding Judge 
Criminal Court #1 


Present: HARRY M. HULL, Clerk 
United States Attorney By 


By Alfred Hantman 
Assistant Umted States Attorney 


Dawn Copeland 
Official Reporter 


Deputy Clerk 


[ Filed August 9, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
vs. Criminal No. 145-61 
ELWOOD SAWYER, et al., ) 
Defendants. 
Washington,| D. C. 
Thursday, April 20, 1961 
Tne above -entitled case came on for trial at 10:30 o’clock a.m., 
on Thursday, April 20, 1961, in the United States District Court for 
the District of Columbia in the Courthouse at Washington, /D. C. 
BEFORE 
HONORABLE JOHN J. SIRICA, Judge of the United States District 


Court for the District of Columbia and a jury. 
APPEARANCES: 
VICTOR CAPUTY, Esquire, on behalf of the United States. 
ETHELBERT FREY, Esquire, on behalf of the defendant Sawyer; and 
ALAN KAY, Esquire, on behalf of the defendant Tatum. 


* * * * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 

MR. FREY: Before you bring in the jury, I want to say something. 

THE COURT: Well, address the Court. 

MR. KAY: If the Court please -- 

THE COURT: Just one at a time. 

MR. KAY: If the Court please, the defense understands that there 
are confessions involved in this case, and at this time, Your Honor, 
we would like a hearing to determine the admissibility of the confessions. 
Tne defense contends that the confessions were obtained under coerced 
circumstances. 

* * * * * 

MR. CAPUTY: I have no objection to hearing this. It might be 
best if they are going to raise it because I have the witness then, the 
civilian witness, and they might make an objection, and then I would 
have to take her off and recall her. 

THE COURT: A1l right, let us hear it out of the presence of the 
jury then. 

All right, you are the moving party, and you claim that the confessions 
were not voluntarily made? 

Is that your position? 

MR. KAY: That is correct. 

THE COURT: All right, you may proceed. 

* * * * 
Thereupon 
ELWOOD SAWYER 
one of the defendants herein, was called as a witness in his own behalf 


and, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FREY: 
* * * * * 
Q. Directing your attention to the time that you were arrested in 
this matter, wnen was that? A. January 23, 1961, at 3p. m. 
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Q. And where did they take you? A. The Robbery Squad at No. 1 
Precinct. 

Q. Now, while you were there, what happened? A. Well, 
Detective Sergeant Caldwell, he called me to a desk and jasked me 
about a crime. 

Q. You will have to speak a little louder. A. Sergeant Caldwell, 
he called me to a desk and asked me about a crime which had been com- 
mitted, of which I knew nothing of, and then he said if I didn t tell them 
about one, he was going to take me in the corner and beat me up. 

THE COURT: Wait a minute. He said wnat? 

THE WITNESS: If I didn't tell him about this crime that had been 
committed, which I was supposed to have taken place in, 

BY THE COURT: 

Q. This was January 23, 1961 -- of this year? A. Yes, sir. 

Q. At Police Headquarters? A. Yes, sir. 

And he said he would beat me up, and which I said, I knew nothing 
about the crime. 

So another police, wnich I didn't know the name, took me in the 
corner and handcuffed my hands behind me, and then started beating on 
me. 

BY MR, FREY: 


| 
Q. Now, who was present at No. 1 wnen this happened? Anybody 
else? A. Thomas Simms, Earl Tatum, Wilbur McQueen, and that is all.. 
Did he injure you in any way? 


* * * 


BY MR. FREY: 
Go ahead. A. He hurt my back. 
And head? ‘Did he hit you on the head? A. Yes, sir. 
And you say that these other men were present? A. Yes, sir. 
Did you sign a confession of your own free will? A. No, sir. 
How did you come to sign any paper they purported to give 
you? A. By being beat up. 
Q. Why did you signit? A. By force. 
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Q. You say at that time Simms was there? A. Yes, sir. 

Q. And McQueen was there? A. Yes, sir. 

Q. Did they see him beat you up? A. Yes, sir. 

Q. Did they beat them up too? A. As far as they told me, they. did. 

Q. Did you see them beat McQueen at all? A. I seen them beat 
McQueen up. 

Q. Now, then, this so-called confession isn't true? It is not your 
real confession, is it? A. No, sir. 

Q. It was obtained from you through threats and Saree 
A. Yes, sir. 

MR. FREY: That is all. 

THE COURT: Aull right, do you want to examine? 2 

MR. KAY: I would like to ask one or two questions, Your Honor. 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Mr. Sawyer, wnile you were in the Robbery Squad room, did 
there come a time when you saw Mr. Earl Tatum brought into that room? 
A. Yes, sir. 

Q. Could you describe in your own words his physical condition? 
A. Yes, sir. He had a knot on his head, right here, and he was holding 
his stomach, and tears was coming from nis eyes. 

Q. Now, Mr. Sawyer, did there come a time when you saw Mr. 


Tatum sign a piece of paper? A. I seen the police hand him something, 
in which he said he put his name on, but I didn't see what he signed. 


Q. Did you see whether or not he wrote on that piece of paper? 
A. No, I didn't see that. 
Q. Did you at any time hear one of the detectives read or appear 
to read what was on a piece of paper to Mr. Tatum? A. No, sir. 
* * * * * : 
CROSS EXAMINATION 
BY MR. CAPUTY: 
Q. You have no doubt that this was the 23rd of January that you © 
signed that statement; is that it? A. Yes, sir. 
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It wasn't the 22nd? A. It was the 23rd of January. 
You are sure about that? A. I am sure about that. 
Well, now , was that the same day that you were’ arrested? 
sir. 


. That you signed the statement? A. Thatis what they said. 
No, I am asking you. 
Is that the same day that you were arrested? A. That was the 
day I was arrested. 
Q. That you signed the statement? A. Yes, Sir. 
Q. Asa matter of fact, you were arrested on the 22nd of January, 


weren't you? A. I was arrested on the 23rd of January. | 
Q. Weren't you arrested on the 22nd of January by O:ficer Caldwell 
at 7th and Florida Avenue, Northwest, at 3:30 in the afternoon on the 22nd? 
Weren't you arrested at 7th and Florida Avenue? A| I was 
arrested at 7th and Fiorida; yes. 
Q. At 3:30 in the afternoon? A. Yes, sir. 
Wasn't that on the 22nd of January? A. It was on the 23rd of 


Well, now, what day of the week was the 23rd? |A. Sunday. 
Sunday? A. Yes. 
You are sure about that? A. Yes, sir. 
Q. Do you have a calendar here, Your Honor? 
You know the 23rd is a Monday, you know that, don't you? 
THE COURT: Well, let us find out. 
BY MR. CAPUTY? 
Q. Will you look at the month of J anuary? Wasn't the 23rd on 
Monday? . 
You can read, can't you? A. Yes, sir. 
Q. Well, was that the day it happened, on tne 23rd; or the 22nd? 
A. It happened on Sunday. 
Q. Onthe 22nd? 
THE COURT: Let him 1ook at it. 
THE WITNESS: Yes, sir. 
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THE COURT: Allright. He said now it is the 22nd. 
MR. CAPUTY: Yes, Your Honor. 
BY MR. CAPUTY: 

Q. Let me ask you this: Wnat time in the afternoon was it that 
you were supposed to have gotten beaten? A. It was between the time 
of 3:30, after the time I was taken up, until about 8 o'clock that night. 

Q. 8 o'clock that night? A. Yes, sir. 

Q. Onthe 22nd? A. Between that period of time. 

Q. Now, I want to know what time it was that you were beaten by 
the police officers. 

You were arrested at 3:40 in the afternoon weren't you? Arter 3:30? 

A. Yes, sir. 

Q. Or about 3:30 or 3:40, you were arrested; right? A. Yes, sir. 

Q. And you were taken to Headquarters? A. Yes, sir. 

Q. What time did you get to the Robbery Squad? A. I don't know 
what time. 

Q. What time were you beaten up? A. About half an hour after 
I got to the Robbery Squad. 

Q. Did that last right along? A. It lasted about 45 minutes. 

Q. And were you beaten any more after the 45 minutes? 
A. No, sir. But I was questioned. 

Q. Until what time? A. Until about, I would say, about 7 o'clock. 

Q. Now, when you were questioned on the 22nd, did you see in the 
Robbery Squad office the victim of the robbery, Mrs. Body? 

Did you see the woman that was held up? A. No, sir. 

Q. What? You didn't see her? A. No. 

Q. Have her brought in. 

May I have her brought in, Your Honor? 

Bring in Mrs. Body. 

Will you stand here, please? 

Can you see her? A. Yes, I see her? 

Q. Do you recognize her? A. I recognized her the following morning, 
Monday morning. 
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Q. What time the following morning? A. I can't say wnat time 
it was. 
Q. Now, you said it. 
Tell me what time the following morning, Monday morning, the 
23rd, you saw her? A. I can't say. 
Q. Well, 10 o'clock in the morning? A. It wasn't that late. 
Q. What time? A. I can’t say wnat time it was. It wasn't that late. 
Q. As a matter of fact, you know the only time that you saw her, 
other than the day of the robbery, was in the Robbery Squad office on 
Sunday about 6 o'clock the night of the 22nd; isn't that right? 
A. I didn't see her there. 
Q. Did you have any marks or bruises on you? A. /My back 


was hurting. 
Q. Well, now, this lady that came in here, on the 22nd did you 
tell her that you identified her, saying, Yes, you are the one we held up? 
15 And you had your hands in a pail of water at the time the robbery 


came in? A. No, I didn't. 
Q. You didn't tell her that? A. No. 
Q. Now, at the time you claim that this beating took place, Tatum 
was there too? A. Yes, sir. 
Q. and Queen and Simms? A. Yes, sir. 
Q. Now, did you have any marks or bruises on you? A. My back 
was hurting and my knees. 
Q. Did you have a lump on your head? A. I had no lump. 
THE COURT: What? 
THE WITNESS: I didn't have no lump. 
BY MR. CAPUTY: 
Q. Now, when you were down at the Commissioner's, you were 
down at the Commissioner's on the 23rd, weren't you? A. Yes, sir. 
Q. And before the Commission you made admission, even after 
you had been advised, you told him that you committed this robbery, 
didn't you? A. No, sir. 
Q. You deny making that admission too? A. Yes, 
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Q. Now, you signed the statement, didn't you? 
May I have this marked, Your Honor, as Government Exhibit 


No. 1 for identification. 


(The document was marked Government 
Exhibit No. 1 for identification.) 


BY MR. CAPUTY: 
Q. Did you sign this statement? 
I show you this one-page statement; is that your signature on this 
one-page statement? A. Tnat is my handwriting. 
Q. Did you put your name on that statement? A. Yes, I put 
my name on it, andl didn't know what it was. 
You didn't know what it was? A. No. 
You didn't read it? A. I didn't read it. 
What? A. I didn't read it. 
Now, which police officer you say beat you? You mentioned 
the e of Sergeant Detective Caldwell? A. Caldwell. 
. And he beat you? A. Yes, sir. 
. And who else was there at the time he beat you? 
A. Who else was there? 
Q. Yes. A. What do you mean? 
Q. What people were in the Robbery Syuad? A. Tatum, Simms, 
McQueen, and my brother. 
Q. Any others? A. A lot of more boys. 
Q. Alot more boys? A. Yes. 
Q. Any other police officers? A. Yes, sir. 
Q. Who? A. I don't know them by their names. 
Q. Now, do you rememper the police officer to whom you gave 
this statement? A. No, sir. 
Q. Do you know a Detective Blancato? A. I heard his name, but 
I don't know him. 
Q. Well, did you give him this statement? A. I don't know. I 
don't know which one it is. I could describe him. 
Q. You can describe him? A. Yes, sir. 


13 


MR. CAPUTY: Well, Your Honor, may I have all the police officers 
out there and find out which one it is? 

THE COURT: Let us bring them all in. 

MR. CAPUTY: The ones that beat him. 

THE COURT: Suppose we nave the names for the record. 

MR. CAPUTY: Well, may I ask a question first to see if he can 
identify them? 

THE COURT: All right, you may ask the question first. 

BY MR. CAPUTY: 

Q. Now, will you look at these police officers and tell me wnich 
police officer beat you? A. The end one and that one right there. 

Q. Detective Blancato? A. And the other one. 

Q. And Detective Caldwell? A. Yes, sir. 

Q. Isthat right? A. Yes. 

THE COURT: Let the record indicate he is indicating Officer 
Caldwell and Officer Blancato. 

MR. CAPUTY: Yes, sir. 

THE COURT: Let us have the names of the other four officers 
for the record. | 

MR. CAPUTY: Detective Paul Meyerhoeffer, Detective Sergeant 
Mark Gray, Detective Douglas Smith, and Detective Paul Dixon. 

THE COURT: So there are six officers in the room? 

MR. CAPUTY: Yes, that is correct. 

THE COURT: All right. Tnank you. 

You may all go out. 

BY MR. CAPUTY: 

Q. You didn't have any marks or bruises on you? A. No, sir. 

Q. Physical marks? A. No, sir. 

My back was hurting. | 

Q. Did you tell anybody that you had been beat? A, No. 

Q. You didn't tell anybody? A. But the people, I told the boys 
at headquarters. 

Q. Who? A. The boys that was at headquarters. /I didn't tell 
them, the ones that came there. 
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Q. Well, who did you tell? A. I told Sylvester Wilson about it. 
Q. When you were down to the Commissioner's, did you tell the 


Commissioner that you had been beaten? A. No, sir. 
Q. Did you make any statement before the Commissioner? 
You had a hearing before the Commissioner on the 23rd of 
January, didn't you, around, just before 11 or 12 -- I forget the time. 
A. Yes, sir. 
Q. Did you made any statement to the Commissioner? A. Not 
that I remember. 
Q. Didn't you tell the Commissioner that you committed this 
robbery? A. No. sir. 
Q. You didn't tell the Commissioner that you had been beaten, 
did you? A. No, sir. 
MR. CAPUTY: I have no further questions. 
* * * * 
EARL TATUM 
one of the defendants herein, was called as a witness in his own behalf 
and, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, KAY: 
Will you state your name, please? A. Earl Tatum. 
* * * * * 
BY MR. KAY: 
Q. Will you state your name again? A. Earl James Tatum. 
Q. Prior to your arrest, what was your address, Mr. Tatum? 
A. 1507 Fifth Street, Northwest. 
Q. Did there come atime when you were arrested by the police? 
A. Yes. 
Q. Do you remember the day that you were arrested? A.. Sunday, 
the 22nd of January, on Sunday. 
Q. Sunday? A. Yes. 
Q. Approximately what time? A. 2:30. 
Q. Is that 2:30 in the afternoon? A. Yes, sir. 
Q. Where were you prior to your arrest? A. At my’house.. 
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Q. Athome? A. Yes. 
Q. Now, what did the police say to you when they came in the 
house? A. They said: Do you have a gun? They said: We heard you 


have a gun. 
And I told them, no, sir, I don't have no gun. 
Q. Now, did they show you an arrest warrant? A. |No, sir. 
Q. Did they tell you wny they came there, other than to get 
some gun? A. They said a boy said I had some gun, and they were 


looking for it. 
Q. Well, did there come a time when they took you out of the 
house? A. Yes, sir. 
Q. Where to? A. To No. 1 Squad, the Robbery Squad, No. 1. 
Q. Do you remember the officers that took you down there? 
A. Yes, sir. I don't know their names. Six of them. 
Q. Six? A. No; three. 
Q. Three officers? A. Yes. 
Q. Was that ina squadcar? A. A patrol wagon. 
Q. Now, when you were taken into the Robbery Squad, what did the 
police say to you? A. They said, the detective said, when I was in the 
Robbery Squad, he said I was ona job, and he said to tell them about a 
job I done, and I told them I didn't know anything about nojjob. 
Q. He asked you wnat? Will you repeat that? A. He said to tell 
them about a job I was implicated in. 
Q. What did you say to him? A. That I didn't know anything about 
the job. 
Q. What happened then, Mr. Tatum? A. He said: When we 
deal with you juveniles, there is only one way -- 
THE COURT: Wait a minute. What did you say? 
THE WITNESS: He said when we deal with you juveniles, there 
is only one way to treat you, and he said to put handcuffs on behind, and 
he said: Come over here. 
BY MR. KAY: 
Q. Who was this? A. This big heavy-set cop. 
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Q. This big heavy-set otficer? A. Yes. 
Q. Do you know nis name? A. No. 
Q. Would you know his name, would you recognize his name if 


it was mentioned to you? A. I think so. 
Q. Would it have been Detective Blancato? A. That is right. 
Q. Where did Detective Blancato take you? A. He took me up 
to the room, where they have detectives, in the elevator, to a room, 


and started asking some more questions. 

Q. He started asking you some more questions? A. Yes. 

Q. What did he ask you? Do you remember? A. He said: Let 
us get the story straight. 

Q. What? A. He said: Let us get the story straight; I don't 
want to be messing around all day. 

He said: I want a statement about this job. 

I said: What job? He said: You know what job we are talking 
about. 

I told him I don't know about no job. And that is when he started 
beating on me. 

* *« * * * 

Q. Mr. Tatum, you stated that you were upstairs in a room with 
Detective Blancato? A. That is right. 

Q. Now, were you handcuffed at that time? A. That is right. 

Q. Were you standing or sitting? A. He first had me standing. 

Q. And what did he do? A. He kept on mentioning to me some- 
thing about, he said, I want to know about the story. 

And I said: I don't know no story. 

Q. Talk a little slower. A. He kept on asking me about a story, 
and I told him I don't know nothing about any story. 

THE COURT: I can't hear you. You are going so fast. 

You asked about what story? 

THE WITNESS: About a jobI was implicated in, and I told him I 
didn't know no story. 
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BY MR. KAY: 
Q. Now, you will have to speak slowly because His Honor has to 
hear you. What did you say? A. I told him I didn't know nothing about 


no story. 
Q. What did he do then? A. He started beating me in the ribs. 
Q. You say he started beating you? What did he do? A. He beat 
me with his fist. 
Q. Where did he hit you? A. In my ribs. 
Q. In your ribs? A. That is right. 
Q. And how did he hit you in the ribs? A. He caught me side- 
ways and knocked me to the floor. 
Q. When he hit you was he standing? A. Tnat is right. 
Q. And when you went to the floor, what happened then? 
A. He started kicking me. 
Q. Where? A. Kicked me in the rear of the legs and knees. 
Q. Was he speaking to you while he was kicking you? A. Tnat is 
right. 
Q. What did he say to you? A. He said he wanted me to tell him 
the story about the job. 
Q. What did you say tohim? A. I didn't know nothing about no 
job, which you got me implicated in. 
Q. Did there come a time when he stopped kicking you? A. Yes, sir. 
Q. What did you do then? A. He picked me up and put me ina 
chair. 
Q. Did he pick you up? A. Tnat is right, and put me ina chair. 
Q. What happened tnen? A. He kept on asking me about a story, 
and I said I don't know about it. 
Q. Were you scared? A. Yes, sir. 
Q. Now, after he asked you those questions, what did he do then? 
A. I told him I didn't know about no job, and he hit me in the jaw witn 
his fist. 
Q. What? A. Hit me in my jaw with his fist, and I went back, 
and I got a knot on the side of my head. 
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Q. You fell back? A. I fell back in the chair, and my head hit 
the corner of the desk. . 

Q. Was there a desk inthe room? A. Yes, sir. 

Q. What else was there? A. A desk and two chairs. 

Q. Was there anybody else in the room? A. No, sir. 

Q. Did there come a time that he took you downstairs? 
A. That is right. 

Q. When was that? A. Atter I told him not to kick me, and I 
told him I had heart trouble, and he quit beating me. 

Q. You told him what? A. I had heart trouble. 

Q. Why didn’t you tell him you had heart trouble before? 
A. Because I didn't think of it before. 

Q. What happened when you went downstairs? A. I went downstairs, 
and he wanted my name and address and date of birth. 

Q. Did you give him that information? A. Yes, sir. 

Q. And what did he do with it? A. He writ it down. 

Q. Now, when you gave him that information, did he write it down 
on a piece of paper or type it? A. He writ it down on a piece 
of paper. 

Q. Now, did there come a time wnen he showed you a typed 
statement? A. No, sir. 

Q. Did there come a time when you signed a piece of paper? 

A. That is right. 

Q. And did he read wnat was on the piece of paper to you? 
A. That is right. 

Q. And what did it say? A. It said: Earl J. Tatum, 1507 Fifth 
Street, Northwest, Washington, D. C.; April 11, 1942; age 18. 

Q. What else did it say? A. That is all. 

Q. And how many lines, do you remember, how many lines on it? 
A. About tnat large (indicating). 

Q. Now, did you sign right underneatn tnat? A. That is right. 
The rest was blank paper. 

Q. Was there a blank sneet between your name and the typing? 
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A. That is right. 
Q. Did Detective Blancato tell you wny he wanted you to sign it? 
A. No, sir. 
Q. When you signed the piece of paper, was there anyone else in 
the room with you? A. Yes, sir. 
Q. Wno else was in the room? A. Sawyer, Wilbur Queen and 
myself. 
Q. Now, did Detective Blancato tell you wny he arrested you? 
A. He said because somebody implicated me in that job. 
Q. Somebody implicated you? A. That is right. 
Q. And did he tell you who implicated you? A. That is right. 
MR. KAY: That is all, Your Honor. 
CROSS EXAMINATION 
BY MR. FREY: 
Q. Were you present wnen Sawyer was beaten? A. Yes. 
Q. Did you see him beaten? A. Yes, sir, I seen him beaten. 
Q. And he said he signed the statement be cause they forced him 
to and threatened to beat him some more. 
Did that same thing occur with you? A. Yes, sir. 
* * * * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 
Q. Were you arrested by one of those detectives that was in this 
courtroom a short while ago? A. That is right. 
Q. What? A. That is right. 
Q. Were you arrested by Detective Caldwell? He was one of them 
that arrested you, the one on the end, when he was standing there? 
The one on the end? Do youremember him? A. I don't remember. 
He came up to the nouse. 


Q. Yes, and was it Caldwell? A. That is rignt, he came up to the 
house after me. 
Q. And weren't you arrested at 2:20 in the afternoon at 1507 Fifth 
Street, Northwest? A. It was 2:30. 
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Q. Well, you were arrested at 15u7 -- A. Fifth Street, Northwest. 

Q. Right? A. Tnat is right. 

Q. And you were taken to headquarters? A. No. 1 Precinct, 
Robbery Squad. 

Q. Across the street here? A. That is right. 

Q. The Robbery Squad? A. Thats right. 

Q. Did Caldweil beat you up? A. Caldwell; no. 

Q. Just Biancato? A. Blancato. 

Q. How soon after you got to the Robbery Squad did they start 
beating you? A. About five minutes. 

Q. How tong did that last? A. 45 minutes. 

Q. And when did you give tne statement? A. Well, whenlI 
signed the paper, right after I got back downstairs in the Robbery Squad. 

Q. After you had been beaten? A. That is right. 

Q. Well, now, that statement was started around 20 minutes to 3, 
wasn't it? A. Something like that. 

Q. Inthe afternoon? It didn’t take long to give the statement? 

A. Well, I could not take any more beating. 

Q. What? A. I could not take any more beating. 

Q. Well, that statement was started about 20 to 3? A. I think so. 

@. And you finished and you signed it about 3 o’clock? A. I could 
not tell because I wasn't watching the time. . 

Q. Well,’ now, didn’t you say a while ago that Sawyer was there 
at tne time you signed the statement? A. Yes, sir, he was there at 
the time. 

Q. Well, you know that Sawyer was arrested at 3:30 or a little 
after, and that this statement of yours was signed before Sawyer was 
arrested? A. No, I don't know when Sawyer got there. It was after 
I came back. 


Q. Well, when you signed that statement, Sawyer wasn't there, 
was he? A. Yes, he was there. 

Q. Did you read the statement wnen you signed it? A. No, 
because I can't read. 
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Q. Was it read to you? A. No, sir. 
Q. Do you know a person by the name of Collins too? A. Not 


personally, no. 
Q. Do you know Collins can't read too? A. I don’t know about him. 
Q. But you can't read? 
MR. CAPUTY: May I have tnis statement marked as Government 
Exhibit No. 2 for identification? 


(The document was marked Govern- 
ment Exhibit No. 2 for|identification.) 


BY MR. CAPUTY: 
Q. You signed that, didn't you, showing you Government Exhipit 
No. 2 for identification? 
That is your signature, isn't it? A. I didn'tsign that there. 
Q. Now, is this your name? A. Yes, sir. 
Q. Is that your name? A. Yes. 
BY THE COURT: 
Q. Is that your signature? A. That is my signature. 
BY MR. CAPUTY: 
Q. That is your signature? A. Yes, but that paper was blank 
when I signed it. 
Q. It was a blank paper? A. Yes. 
Q. The rest was blank? A. Yes. 
Q. You didn't give the police any information as contained in here? 
A. No, sir. | 
Q. Did you tell the police that you were a member of the LeDroit 
Ramblers, like my brother Roy is? A. No, sir. 
Q. You didn't make that statement? A. No, sir. — 
Q. Did you tell the police that you have been working in Cleveland, 
Ohio, at the race track? A. Yes, I told them that. 
Q. You told them that; is that right? A. Yes. 
Q. You told the police you were working at Cleveland Ohio? 
A. Yes. 
Q. You told them that? And did you tell the police) that when 
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I first got back a week or so before Christmas they got to talking about 
holdups? 

Did you tell the police that? A. No. 

Q. Did you tell the police this, whenI say they, I mean Roy, Tony, 
and Simms? A. No, sir. 

Q. Did you say or tell the police this, Simms told me they were 
going to hold up the High's store at 11th and Q Street, Northwest? 

A. No, sir. 

Q. Anda grocery store at 4th and Randolph Street, Northwest? 
A. No, sir. 

Q. Did you tell them that? A. No, sir. 

Q. Did you tell the police that on the day we held up the High's store 
at 11th and Q Street, Northwest, we met about 7 p.m. at night? You 
didn't tell them that either? A. No, sir. 

Q. Did you tell them there was me, Tom, Simms, Tony Griffin, 
who is now in jail in another case, and Wilbur Queen? Did you tell them 
that? A. No, sir. 


Q. Did you tell them, I stayed outside while they went inside and 
held up the place? A. No, sir. 


Q. You didn't tell them that? A. No. 

Q. Did you tell the police that the robbery took place about ten, 
and I was the lookout man? Did you tell them that? A. No, sir, I 
didn't tell them that. 

Q. Did you tell the police that when they came out of the store, 
we went down through the alley and all split up? A. No. 

Q. You didn't tell them that either? A. No. 

Q. Did you tell them, I met them later and gave me ten dollars 
as my share for the robbery? A. No, sir. 

Q. Did you tell them that Sawyer was with us on the job and that 
he got some money too? Did you tell them that? A. No, sir. 

Q. Well, ‘did you tell them also in this statement, that the only 
other robbery that I was involved in was a holdup at First and Randolph 
Streets, Northwest? A. No, sir. 
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. You didn't tell them that either? A. No, sir. 
. Did you then that it happened on a Saturday night? A. No, sir. 
. On New Year's Eve? A. No, sir. 
. You didn't tell them that either, did you? A. No, sir. 

Q. Did you tell them in this case, in that case, First and Randolph, 
that it was me, Roy Tatum, my brother, Aaron Tonny, Stanley McLeod, 
and Bobby Cooper? A. No, sir. 

Q. You didn't tell them that? A. No, sir. 

Q. Did you tell them, Bobby held the gun on that job andI was the 

lookout man, again? A. No. 

Q. You didn't say that either? A. No, sir. 

Q. And did you tell them that after they held up the place, we all 
ran down the street and split up the money? A. No, sir. 

Q. Did you tell them your share of the robbery was five dollars? 
A. No, sir. 

Q. Did you tell them that the gun we used belonged to Tony and he 
stole it from his uncle's house? A. No, sir. 

Q. And did you say, the last I saw of the gun was when we left 
the market and Bobby had it then? A. No, sir. 

Q. Did you tell him that these are the only two robberies I have 
been involved in? A. No, sir. | 

Q. You didn't tell them that my brother said that I was involved in 
the robbery at 801 O Street, Northwest, the same night that this last one 
happened, but this is not true? A. No, sir. 

Q. If it wasI would say it was, and would admit it? You didn’t 
say that? A. No, sir. 

Q. Did you tell this, I have read the above statement and it was 
read to me by Detective Blancato who typed it, and the ee is the 
truth, I swear that it is? 

Did you tell them that? A. No, sir. 

Q. Now, the only thing that is true in this statement is the fact 
that you have been working in Cleveland, Ohio at the race track; is 
that correct? A. That is right. 
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Q. Well, now, you say that it was on the 22nd that you were 
arrested? A. Yes. 

Q. That you were beaten? A. That I was beaten. 

Q. Did Blancato beat you? A. Yes. 

Q. And Caldwell? A. No, sir. 

Q. Just Blancato? A. Just Blancato. 

Q. Was Blancato alone at the time that he beat you? A. Yes, sir. 

Q. No other person around? A. No, sir. 

Q. Did that happen in the Robbery Squad office? A. Yes, sir, 
nobody but me and him there, just the two of us. 

Q. It was the Robbery Squad office? A. He took me out of the 
Robbery Squad. 

Q. Where'did he take you? A. He took me upstairs to another 
room. 

Q. You mean, where they photograph you? A. Where they 
photograph, I was up there in the hall, after. 

Were you beaten up where they photograph you? A. No. 
Where? A. Inthe hallway to another room. 
But nobody was there? A. Nobody was there. 
Then you were taken down? A. Yes. 
What time was the picture taken? A. I don't know, sir. 
. When were you taken back down? A. I don't know. I didn't 
have a watch. I could not tell you the time. 

Q. Were you still at the Robbery Squad office on the 22nd 
around 5:30 or 6 o'clock? A. Yes, sir, I was back downstairs and put 
in the cell block until about -- it was after dark, I can't say the time, 
but it was after dark. 

Q. Well, 'were you in the Robbery Squad office when Mrs. Body 
came into the Robbery Squad office, the lady that came in there? Were 
you inthere? A. That is right. 

Q. You were there at that time? A. Yes. 

Q. And at the time Mrs. Body came into the Robbery Squad Office, 
Sawyer was there too, wasn't he? A. No, sir. 
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Q. He wasn't? A. No, sir. 
Q. Simms was there? A. Simms was there. 
Q. Now, didn't you tell Mrs. Body -- did you identify her, that she 
was the person that was held up? A. No, sir. 
Q. You didn't identify her? A. No; they didn't let me talk. 
Q. No, I am asking you. | 
Did you tell her, did you say, yes, you are the one? A. No, sir. 
Q. Did you hear Sawyer tell Mrs. Body that she was the one that 
was robbed and had her hands in the water? A. No. 
Q. You didn't make that kind of statement either, did you? 


A. No, sir. 


Q. Now, when you were down at the Commissioner's office on the 
23rd -- you were down at the Commissioner's office on the 23rd, Monday? 
A. That is right. 

Q. Is that correct? A. Yes. 

Q. You and Tatum were down there? A. That is right. 


Q. And you requested a preliminary hearing, to have a hearing down 
at the Commissioner's? A. That is right. 
Q. Now, at the Commissioner's office, you were taken on the 
morning of the 23rd by Detectives Douglas Smith and Paul! Meyerhoeffer? 

A. That is right. 

Q. Is that correct? A. Yes, sir. 

Q. Now, the Commissioner advised you and Steven not to talk, 
but you individuals still talked; isn't that right? A. Yes, sir. 

Q. And did you make a statement before the Commissioner that 
you took part in this robbery? A. No, sir. He told me to wait untill 
got to court. I said I would wait for a,hearing at court. | 

Q. Well, didn't the Commissioner advise you of your rights that 
you didn't have to make a statement? A. He said you haye to wait until 
you get to court. 

Q. But despite the admonition of the Commissioner you and 
Sawyer talked before the Commissioner in the presence of the two 
detectives? A. No, sir, I didn't talk. 
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MR. CAPUTY: Allright. That is all. 
THE COURT: Is there anything further? 
* * * * 
REDIRECT EXAMINATION 
BY MR. KAY: 
Q. Mr. Tatum, where were you born? A. Washington, North 
Carolina. 
Q. Did you go to school in Washington, North Carolina? 
A. That is right. 
Q. What grade did you goto? A. Fourth grade. 
Q. Mr. Tatum, can you read or write? A. No, sir. 


Q. .Can you sign your name? A. .That is right. . 

Q. Now, at the preliminary hearing, Mr. Tatum, did you testify? 
A. No, sir. 

Q. Dida police officer testify? A. Yes, sir. 

Q. Do you know that police officer by name? A. No, sir. 


MR. KAY: That is all I have, Your Honor. 
BY THE COURT: 
Q. Q. Howold are you? A. Eighteen --- nineteen. I was nine- 
teen this month. 
THE COURT: All right. You may step down. 
(The witness was excused.) 
a * * 
THOMAS J. SIMMS 
was called as a witness on behalf of the Defendant Sawyer and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FREY: 
Q. Simms, what is your full name? A. Thomas J. Simms, junior. 
Q. Where'do you live? A. 1462 Girard Street, Northwest. 
Q. Now, I am directing your attention to the 22nd or 23rd of last 
January. Where were you? A. I was at the police station, in Number 
1 police station. 
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Q. Number 1 Precinct? A. Yes. 
Q. And who was there when you were there? A. A lot of boys, 
Wilbur Queen, Earl Tatum, Elwood Sawyer, and Henry Madden. 
THE COURT: Try to speak a little louder, will you? 
THE WITNESS: Yes, sir. 
BY MR. FREY: 
Q. Will you tell me what went on there? Anything? 
there? A. Well, there was a lot of brutality going on, for 
What? A. A lot of brutality. 
What do you mean by a lot of brutality? Were yo 
sir, I was hit and the other boys were hit too. 
Did you see Sawyer get hit? A. Yes, sir. 
Do you know who hit him? A. Yes, sir. 
Who? A. Blancato and Caldwell. 
Did you see Tatum get hit? A. Yes, sir. 
And who hit him? A. Blancato and C:ldwell. 


And this assault occurred at Number 1 precinct? A. Yes, sir. 


And how many officers were there? A. Officers? 
Yes, officers. A. Quite a few there. 

Q. Now, was there anything done there as to threatening any of 
you, as to signing any paper, or anything? A. Well, in my case, you see, 
they told me I better come through on the robbery, which I did come 
through. 

Q. No, I am asking you whether any of these boys were threatened 
to sign any statements or anything? A. Yes, the whole lot of them 
were threatened. 

Q. Allofthem were? A. Yes. 

Q. And were they all beaten? A. Just about. 

Q. Now, directing your attention to December 30, 1960, that is 
just before Christmas -- right after Christmas, were you in the vicinity 
of 11th and Q Streets, Northwest, at the High Store at any time? A. Yes, 
sir. 

Q. I am going to ask you whether or not either one |of these 
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defendants was there or near that store on that occasion? 
Stand up and look at them, Sawyer and Tatum. A. No, sir. 
Q. Were either one of them there? A. No, sir. 
Q. You were there? A. Yes, sir. 
Q. And several others? A. Yes, sir. 


* * * * * 


Q. Well, you were present at the time when Sawyer was punished? 


A. Yes, sir. 
Q. And you were there at the time he was forced to sign a so-called 
confession? A. Yes, sir. 
* * x * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 
ae * * * * 
Didn't you tell the police that Sawyer was in, and didn't you also tell 
the Grand Jury that Sawyer was in on this robbery at the High Store? 
A. Yes, sir, I did. 
* * * 
WILBUR QUEEN 
was called as a witness for the defendants and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FREY: 
@Q. What is your full name? A. Wilbur L. Queen. 
Q. Directing your attention to January 22nd or 23rd of this year, 
were you at the No. 1 Precinct at any time? A. Yes, sir, I was. 
Q. Who was present there? A. I was, I myself, and some fellows 
and a lot of detectives. 
Q. Ican't hear you. A. My self, and some more boys, and a lot 
of detectives. 
Q. Was Sawyer present? A. Yes, sir, he was. 
Q. Was Tatum present? A. Yes, sir, he was. 
Q. Was Simms present? A. Yes. 
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Q. Now, will you tell His Honor what happened there that day? 
A. Well, I will say about 3 o'clock, they brought in that fellow over there, 
Tatum, and they questioned him for a little while, and a little while later 
they brought in that other gentleman over there, Sawyer, and they taken 
Sawyer in the back room where there was a screen, and they beat him, 
and before that they taken Earl Tatum out, and they handcuffed him and 
taken him out of the room, and then when they brought him back in, he 


had knots on his face and he was holding his stomach. 


Q. Well, did you see who -- were you beat at that time too? 


A. No, sir, I wasn't. 
Q. Well, did you see who beat Sawyer? A. Yes, Si 
Caldwell and Blancato, the detective. 


* * * * * 
| 


ir, Detective 


THE WITNESS: Well, it was Blancato that beat Tatum. 


* * *x *x * 


BY MR, FREY: 


Q. And did you see what happened after that? What 
them? A. Yes, sir, they brought them back over to a desk, where they 

were typing, and they had them to write down something. 

Q. Well, did the boys sign it freely or were they forced to 
through threats? A. Through threats. 

“MR. FREY: That is all. 


* * * * 


WILBUR L. QUEEN 


they did with 


resumed the witness stand pursuant to the recess and testified further 


as follows: 


CROSS EXAMINATION 
BY MR. CAPUTY: 


Q. Now, what time of day was it that you say that Detective 
Blancato and Detective Caldwell beat Sawyer? A. About 3 o'clock in 


the evening, between 3 and 4 o’clock in the evening. 
Q. Between 3 and 4? A. Yes, in the evening. 
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57 Q. Well, can you say whether it was closer to 3 o'clock or closer 


to 4 o'clock? A. It was after 3 o'clock. 

Q. How much after? A. I can't say to point out the exact time. 
I wasn't watching the time. 

Q. Where did this beating take place? A. In the Robbery Squad. 

Q. Was Tatum beaten in the Robbery Squad? 

MR. KAY: He cannot go into this. There is no testimony by this 
witness. 

THE COURT: Well, we are out of the presence of the jury. 

MR. CAPUTY: Oh, yes, I think so. 

MR. KAY: There was no testimony by the witness. 

MR. CAPUTY: Well, I am asking the question. 

THE COURT: Now, one at atime, please. 

Make your objection. 

MR. KAY: Your Honor, I object on the ground that this witness 
didn't testify that he saw Tatum beaten. 

THE COURT: Well, the objection is overruled. 

You may proceed. 

BY MR. CAPUTY: 

Q. Well, I am asking that. 

Was Tatum beaten there at the same time? A. Tatum was not 

beaten on the inside of the Robbery Squad. 

Q. Where was he beaten? A. Sawyer was beaten inside. 

Q. Where was Tatum beaten? A. Tatum was taken out of the room. 

Q. You didn't see him beaten, did you? A. No, I didn't see him 
beaten. 

Q. Now, what part of the body was Sawyer struck on? A. I didn’t 
see any particular part of the body that Sawyer was struck. I mentioned 
the part of the body that Tatum was struck. 

Q. That Tatum was struck? A. Tatum. 

Q. You could see? Where was he struck? A. I didn't see him 
being struck, but I could see where he had been struck. 

Q. How about Sawyer? Could you see where they were hitting him? 
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A. Sawyer was on the stomach. 


* * * * * 
Q. Well, let me put it this way: Was Sawyer in that High's 
Store robbery? A. No. 
Q. He didn’t take part init? A. No. 
Q. Did you tell the police he took part in the High's |store robbery? 
MR. FREY: I object to that, Your Honor. 
THE COURT: Wait a minute. 
Did you tell the police that he took a part in it? 
THE WITNESS: No, I didn't tell the police. 


* * * * * | 


(The document was marked Government 
Exhibit No. 3 for identification.) 


BY MR. CAPUTY: | 
Q. Is this your signature, Mr. Queen? Is that your signature? 
A. That is my signature. 
Q. Did you give this statement to these two detectives, Lemocks 
and Egbert? A. I didn't tell the policeman that. In other words, they 
forced me to say that he was there. 
Q. Let me ask you this, in this statement here, did you tell the 
police, about 10:30 p.m., 12/30/60 -- 
MR. FREY: Now, Your Honor -- 
THE COURT: Do you object? 
MR. FREY: I object. 
THE COURT: Well, I am going to permit this for the purpose of 
impeachment. 
* * * 
[BY MR. CAPUTY:] 
Q. Did you tell them that, I, and Thomas James Simms, C.M., 
16, 1462 Girard Street, and a boy named Sawyer, and another boy named 
James, walked to 11th and Q Northwest? 
Did you tell them that? A. If that is the way they read it. 
Q. Well, did you tell them that? A. I didn't tell them Sawyer 
was there. 
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Q. Did you tell them Sawyer and James went in the High Store, and 

1 walked to 10th and French Street, where I waited for them? Did you 

tell them that? A. I told them I walked to 10th and French Street. I 

didn’t mention Sawyer's name. I didn't know of Sawyer until I was indicted. 
Q. You didn't tell them that about Sawyer? A. No. They put his 


name in there when they brought him down to the Robbery Squad. 


Q. Did you tell the police, we had planned to rob this store earlier 


in the day, and we were at Shaw School when we planned it? Did you 
tell them that? A. Yes, I told them that. 

Q. You told them that? A. Yes. 

Q. Did you tell them, when I left them in front of the High Store, 
Simms had a gun? Did you tell them that? A. No. No, Simms méen- 
tioned his own self that he had a gun. 

Q. You didn't tell them that? A. No. 

Q. Did you tell them, I saw them go in the store before I left? 

Did you tell them that? A. I told them that I seen them walk towards the 
store when I left. 

Q. Did you tell them, I waited at 10th and French Streets for about 
five minutes before they came and met me? Did you tell them that? 

A. No, 1 said I met them later on at 10th and French Streets. The way 
they have it on the statement, as they said I told them, which I didn't tell 
them, I waited. 

Q. Did you tell them, we ran up French Street to 9th Street, up 
9th to S, out S to Eighth, and Eighth to T, where we went into an apartment 
house on the corner, and there James and Sawyer, who had the money, 
divided it up with the rest? Did you tell them that? A. No; the cops 
put that in there. 

Q. Oh, the cops put that in there? A. Yes. 


* * * * 
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ROBERT CALDWELL 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and assignment? A. Robert R. 
Caldwell. I am a detective sergeant assigned to the Robbery Squad of 
the Metropolitan Police Department. 

Q. Do you know Elwood Sawyer and Earl Tatum? A, Yes, sir. 

Q. Do you see them inthe courtroom? A. Yes, sir. 

Q. Point them out. Are they the two individuals seated at that 

table there? A. They are, sir. 

Q. Now, allright. Now, did you arrest either one or both of 
these people whom you have just identified, these two defendants? 
A. Both of them, sir. 

Q. Will you tell me who is Sawyer and who is Tatum? A. Sawyer 
is on my left. 


Q. Did you arrest him? A. Yes, sir. 


Q. What day did you arrest him, what time, and where? 
A. At 2:20 p.m. on January 22nd, 1961. 
Q. Where did you arrest him? A. At 7th and Florida Avenue, 
Northwest. 
Q. Now, after -- who was with you at that time? A. There was 
two other officers. I believe Sergeant Fallon, and I don't recall the 
other officer. 
Q. Where did you take him? A. He was put in a police wagon and 
sent to Police Headquarters. 
Q. Did you go to Police Headquarters? A. Some time afterwards, 
yes, sir. 
Q. Did you see him at Police Headquarters? A. I Saw him later 
on, yes, sir. 
Q. What time did you see him at Police Headquarters? A. I don't 
recall. I don't think I have talked to him at Police Headquarters. 
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Q. You didn’t talk to him? A. No, sir. 

Q. Now, it/has been testified here, sir, that you and Detective 
Blancato struck and beat this Sawyer. 

Did you at any time at Police Headquarters on January 22nd 
strike or beat Sawyer, sir? A. No, sir. ; 

Q. Did you make the arrest of Tatum? A. I did. 

Q. Who did we mention first? A. Sawyer. 

Q. Well, what time did you arrest him? A. About 2:20 p.m. 

Iam sorry. May I check that in my notes? 

Q. Yes, you better check your notes. 

THE COURT: Let us suspend for a few minutes. You can check 
that, Officer. 

(Thereupon the Court proceeded to other business, after which 
the following occurred:) 

BY MR. CAPUTY: 

Q. Which person did you arrest at 2:20? A. Earl Tatum. 

Q. Where did you arrest him at 2:20? A. At 1507 Fifth Street, 
Northwest. 

Q. Where did you take him? A. He was sent to Police Headquarters. 

Q. And that was on January 22nd? A. That is correct, sir. 

Q. Now, after you arrested him did you go to Police Headquarters? 
A. Some time after that. 

Q. Did you arrest Sawyer? A. I did, sir. 

Q. What time? A. 3:30 p.m. onthe 22nd. 

Q. Where did you arrest him? A. 7th and Florida Avenue, 
Northwest. 

Q. Where was he taken? A. He was sent to Police Headquarters. 

Q. By wagonor what? A. By wagon. 


Q. Did you go to Police Headquarters later? A. Yes, sir, some 
time later. 


Q. Did you see either one or both of them at Police Headquarters? 
A. I did see them, yes, sir. 


Q. About what time? A. I have no idea. 
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Q. Did you question either one or both of these defendants at 


headquarters? A. No, sir. 


Q. Now, did you say to Sawyer that you wanted to get a statement 
from him, and that you handcuffed his hands behind him and struck him 
and beat him? A. I didn't have anything to do with taking any of the 


statements there. 


Q. Did you at any time strike or beat any -- either one of these 


defendants? A. No, sir. 
Q. Did you beat Tatum? A. No, sir. 
Q. Did any police officer in your presence strike or 
one of these defendants? A. No, sir. 


beat either 


Q. How long, if you remember, were you at the Robbery Squad 


Office? A. Well, I was in and out of it a day and a half, I 
don't recall each time, the period of time. 


guess. I 


Q. About how many individuals were involved in this series of 
robberies on this day, do you remember? A. Well, there was a great 


many. 


Q. That the Robbery Squad was dealing with on this/day? A. It 


was about 30, I believe, at one time. 
MR. CAPUTY: That is all. 
THE COURT: You may examine. 


MR. KAY: Your Honor, may I look at the notation in the detective'’s 


book regarding the arrest of Tatum? 
THE COURT: Were you referring to that notation? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 
THE WITNESS: Tatum is this one. 
CROSS EXAMINATION 
BY MR. KAY: 


Q. Detective Caldwell, did you personally place Tatum under 
arrest or were you with a group of officers at the time of |his arrest? 


A. I believe it was two other officers. 
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Q. Detective, did you go in the house or did you wait in the squad 
car outside the house? A. I went into his house. 
Q. Who were the other officers with you, Officer Caldwell? 
A. One was Sergeant Fallon, and I don't recall who the other was. 
Q. And you placed Earl Tatum under arrest; is that correct? 
A. That is correct. 
Q. Did you have a warrant for his arrest, sir? A. No, sir. 
Q. Did you advise him why you arrested him, sir? A. Yes, sir. 
Q. What did you tell him at that time? A. He was told he was 
under arrest for robbery. 
Q. Did you tell him what robbery, sir? A. I don't recall ifI 
did or not. I probably did. 
Q. Pardon? A. I probably did. I don't recall, sir, if I did or not. 
Q. Did you make any attempt to search the house? A. We 
searched the area of his room, not of the house. 
Q. Of his room? A. Yes. 


Q. Did you accompany Earl Tatum down to the precinct, Officer 
Caldwell? A. No, sir. 

Q. Who took the defendant Tatum to the Police Precinct? 
A. He wasn't take to the precinct, he was taken to headquarters in the 
police wagon. 

Q. Was that wagon at the house when you arrived there, sir? 


A. No, sir. 
Q. Did you call for it? A. Yes, sir. 
Q. When did you call for it, sir? A. I don't know. I don't 
recall, sir. 
Q. Did you call for it after you had placed him under arrest or 
before? A. I probably didn't call for it myself. Somebody called for it. 
I don't know who called. 
Q. Who called for it? A. I don’t remember. 
Q. Do you recall whether it was called for before the three 
officers went in the house or after? A. I don't know, sir. 
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Q. Was the call made from the squad car or from the house, 
Officer? A. It would have been made from the car, I imagine. I would 
say it was, yes. 

Q. But you don't know whether it was made before you sent in 
the house or after you came out of the house; is that correct? 

A. I don't know, sir. It was probably made afterwards, i don't know, and 
I don't believe I called for the wagon. 

Q. Did you, sir, see anyone call for the wagon? 

MR, CAPUTY: Your Honor, this is all immaterial, The purpose is 
the admissibility of the statement. 

We asked this witness the time he was arrested for the purpose of 
later showing that there is nothing wrong with the statement that was 
taken, and who called for the ‘wagon, and what time it was called, doesn't 

make any difference. 
THE COURT: Well, I think I agree with you on that. 
But the point is I want to give counsel complete latitude. I think 


if you restrict your examination to what transpired as to whether or not 
your client or clients were beaten or threatened or coerced, that is what 


we are trying to find out. 
MR. KAY: Very well, Your Honor, I agree with Your Honor. 
* *x * * * | 
CROSS EXAMINATION 
BY MR. FREY: 
Q. Did you have a warrant for the arrest of Sawyer? A. No, sir. 
Q. Where was he when you arrested him? A. He /|wasina 
restaurant at 7th and Florida Avenue. 
Q. Who was with him at that time? A. A boy by the name of 
Henry Madden. 
Q. Did you arrest him also? A. Yes, sir. 
Q. Did you tell him what charge was placed against him? 
MR. CAPUTY: Tell him? It doesn’t make any difference what 
he said to Madden. 
THE COURT: Wait a minute. Do you object? 
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MR. CAPUTY: Yes, I object. 
THE COURT: I will sustain the objection. 
BY MR. FREY: 
Q. Did you tell him at any time what if any charge would be placed 
against him? A. We told him he was going to be charged with Robbery. 
Q. You told him he was going to be charged with Robbery? 
A. Yes, sir. 
Q. You didn't have a warrant? A. No, sir. 
Q. You picked him up on the corner? A. He was ina restaurant. 
Q. What? A. He was ina restaurant. 
Q. How did you take him to the station house, in the patrol wagon? 
A. Yes, sir. 
MR. FREY: That is all. 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Did anyone instruct you to arrest Tatum and Sawyer? 
A. Yes, sir. 
Q. Who? A. Detective Blancato. 
MR. CAPUTY: That is all. 
THE COURT: All right, you may step down. 
(The witness was excused.) 
MR. CAPUTY: I will call Officer Blancato. 
Thereupon 
LOUIS BLANCATO 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your same? A. Louis Blancato. 
Q. Detective Blancato, did you instruct Detective Caldwell to 
arrest Tatum and Sawyer? A. Yes, sir, I did. 


Q. For what reason? A. We received information from a co- 
defendant in this case, Thomas Simms and Wilbur Queen, that they too 
were involved in this holdup. 
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Q. Now, what was that information? A. The information from 
Simms was that both subjects had participated in this and other holdups. 

Q. Did they -- by this holdup, what do you mean? A. By this 
holdup, I mean the one at the High's store at 11th and Q. 

Q. Now, directing your attention to January 22nd, 1961, were 
you at the Robbery Squad office? A. January 22nd? Yes,| sir. 

Q. Yes, sir? A. Yes, sir. 

Q. And on that occasion did you see either one or bath of these 
defendants, Sawyer and Tatum? A. Yes, sir, I did. 

Q. Now, will you tell us what time it was -- well, which is 
Sawyer and which is Tatum? A. Sawyer is the one with the blue or the 
green shirt on and Tatum is the other one with the checkered shirt. 

Q. Now, will you tell us what time it was that you saw Sawyer? 
A. I saw Sawyer at approximately 3:40 p.m. | 

Q. What time was it that you saw Tatum? A. At approximately 
2:30 p.m. 

Q. Now, from Tatum, sir, did you take any written statement? 
A. Yes, sir, I did. 

Q. And about what time was it that you took the written statement? 
A. The statement was started at 2:40 p.m. January 22, 1961. 

Q. Now, where was that written statement taken, sir? 
A. In the office of the Robbery Squad, Metropolitan Police. 

Q. Was there any other police officers or civilians in the office? 
A. There was. 

MR. FREY: Your Honor, I object to the leading questions, every 
one of them practically leading. 

MR. CAPUTY: Oh, no, Your Honor. 

MR, FREY: He can ask him who was there? 

THE COURT: Now, don't get excited. Just a minute. 

Let us proceed. 

I think out of the presence of the jury, there should be some 
latitude. | 

Ask him if he knows what happened. 
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BY MR. CAPUTY: 

Q. What happened there? Who was at the Robbery Squad? 

A. Well, there was three or four officials, about eight or ten detectives, 
and there was newspaper reporters from the Times-Herald and the 
Evening Star, and the News, and people from other squads walking in 
and out, complainants walking in and out to view these boys and other 
boys in lineups, and there was very very much confusion in the office 
and plenty of people around. 

Q. Now, did you at any time, sir, strike or beat Tatum, sir? 

A. No, sir, I did not. 

Q. Did any police officer in your presence iy his hands upon him? 
A. No, sir. 

Q. Now, did you at any time strike or beat or threaten Sawyer? 
A. No, sir, I did not. 

Q. Or any other police officer in your presence? A. No, sir. 

Q. Now, what time was it when you first saw Sawyer? 

A. Oh, approximately 3:40 p.m., somewhere around that time. 

Q. And how long was Sawyer in your presence? A. At least 
until 4:20 p.m. when I finished the statement, or part of the statement. 

Q. And how long was Tatum in your presence? A. Oh, about a 
half an hour, I guess. 

Q. And what did you do with Tatum after you finished taking his 
statement? A. He was sat down on the side of the room to wait for the 
rest of the complainants to come in to show lineup tickets. 

We had about 25 or 30 people coming in. 

This gang had pulled about 80 robberies altogether. 

Q. Now, when you say officials were in there, whom do you mean 

77 by that? A. Well, the Captain was there because he had gotten there 
early in the morning and called me early, and it was several of the 


deputy chiefs, and several inspectors running in and out, and they were 
very much interested in this case. 
Q. No, don't tell me that. 
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I show you, sir, what has been marked Government Exhibit 2 
for identification, which is a statement by Earl Tatum. Did you type 
that? A. Yes, sir, I did. 

Q. What time did you start that? A. 2:40 p.m., Sunday, 
January 22nd, 1961. | 

Q. Did he sign that statement? A. Yes, sir, he did. 

Q. Prior to the time he signed it, will you tell us whether he 
read it? A. Oh, he read it andI read it to him. 

Q. Did he read it to himself or out loud? A. Well, I gave hima 
copy of it. I made five copies, and he signed each one of the five, and 
I handed it to him, and I stood there with him, andI started at the top 
and went right down and told him to follow me, and we went right down 
each paragraph before he signed it. 

Q. Now, what time did you finish it? A. That is hard to say, sir. 
About 20 minutes or a half an hour. As long as it took me to type it. 

MR. FREY: Will you raise your voice up a bit? 

THE WITNESS: 20 minutes or a half an hour. 

BY MR. CAPUTY: 

Q. Now, when Tatum signed that statement, were there other 
people in the Robbery Squad? A. Yes, sir. 

Q. Who? A. Well, other co-defendants, there was about 18 or 
20 other co-defendants in there in other robberies, and there were 
complainants, and there were police officers, and newspaper men. 

Q. Did you at any time take Tatum anywhere other than the 
Robbery Squad? A. I never left the Robbery Squad office. I was in 
charge of this case. 

Q. I show you what has been marked as Government Exhibit 1 
for identification, which is a one-page statement of Sawyer, and ask 
you to tell me whether you typed that? A. Yes, sir, I did. 

Q. What time did you start typing that? A. That was started at 
4:20 p.m. 

Q. And at what time did you finish? A. 20 minutes or half an 
hour later. 
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Q. Now, at the time that you typed that statement, was there any 
others in the Robbery Squad office? A. The same people. 

Q. The same people? A. Yes. 

Q. Prior to the time that Sawyer signed that statement, can you 
tell me whether he read it? A. It was read to him and by him at the 
same time, the same situation, I started at the top, and he would follow 
right along with me, and when he was all done he signed this one and 
five other copies. 

Q. Were any promises given to either one of these individuals 
in return for these statements? A. No, sir. 

Q. Any duress or coercion involved? A. No, sir. 

Q. Did you threaten or beat them? A. No, sir. 

Q. Did anyone in your presence? A. No, sir. 

MR. CAPUTY: That is all. 

THE COURT: Is there anything further? 

CROSS EXAMINATION 
BY MR, FREY: 

Q. Now,' what time was it, was the first time in the day that 
you saw Sawyer? A. I first saw Sawyer at about 3:40 or 3:45 p.m., on 

January 22nd, 1961. 

Q. Now, when was it you say that he signed that statement after that? 
A. Well, I don't know what time he signed the statement. I typed the 
statement as soon as I could get it done. 

Q. Did you see him sign it? A. Oh, I was there when he signed 
it, yes, sir. 

Q. Did you know? A. Oh, yes, I know he signed it. 

Q. Well, was he thrown up against a ladder? A. No, never 
thrown up against anything. There are no ladders in the Robbery Squad 
office. 


Q. Was there any newspapermen there? A. Yes, sir. 

Q. Plenty of them, wasn’t there? A. Yes, sir. 

Q. And when Sawyer signed this thing, he signed it of his own 
free will? A. Yes, sir, absolutely. 
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Q. Was he hurt down there in your presence? A. No, sir, he 
wasn't hurt at all. 

Q. He wasn't injured? A. No, sir. 

Q. Were you with him the whole time after he got to Headquarters 
until he signed that? A. He was in the Robbery Squad office, which is 

an office as big as -- 

Q. I didn’t ask you that. 

May I ask him to answer the question? 

Were you with him the whole time? 

THE COURT: Now, wait a minute. I am not going to permit you 
to talk to the witness like that. 

Now, let's proceed and give him a chance to answer 

Ask him another question. 

BY MR. FREY: 

Q. Were you with Sawyer from the time he came into the squad, 
the detective squad, or the Robbery Squad, until the time he signed that? 
A. He was in the Robbery Squad office, yes, sir. 

Q. And you were with him in his presence from the) time he was 
brought in there until he signed that statement? A. Well) he may have 
not been sitting right alongside of me. 

As I tried to explain to you, the Robbery Squad is as long as this 
room and about half as wide, and plenty of people in there. 

Q. Who did the typing? Did you write it on a typewriter? 
A. I was the only one typing. I did all the typing. 

Q. In that same room? A. At my desk, yes. 

THE COURT: Your client wants to talk to you, Mr. 

MR, FREY: Yes, sir. 

BY MR, FREY: 

Q. Now, when did you start to write upthose statements, about 
what time of the day? A. I started writing the statements at about, I 
guess around 10 o'clock in the morning, and I finished around 7:30 at 
night. 


Q. I am talking about these particular men, what time did you start 
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their statements? A. The statement of Earl Tatum was started at 
2:40 p.m. and the statement of Sawyer was started at 4:20 p.m. 

Q. Now, do you know? A. 2:40 p.m. and 4:20 p.m. 

Q. Do you know what time he came in the Robbery Squad? 
A. Yes, sir. 

Q. What time? A. He came in the Robbery Squad office at about 
3:45 p.m. and was confronted with these others, and he admitted this 
case, and when I got around to him and got the statement typed from him 
or taken from him, in less than a haif an hour after he was apprehended. 

Q. A half an hour after he was brought in, and you got the state- 
ment from him? A. Just about a half an hour, yes, sir. 

MR. FREY: I don't think that there is anything else, Your Honor. 

THE COURT: Mr. Kay. 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Detective Blancato, do you know, sir, to your knowledge, what 
happened to the defendants prior to being brought to the Robbery Squad? 
A. They were picked up and brought in at my direction. 

Q. Were they fingerprinted? A. They were fingerprinted later. 

Q. Were they booked? A. They were booked later on after the 
fingerprints. 

MR. CAPUTY: Well, that is all immaterial. 

THE COURT: Well, I think it is remote. I want to find out what 
happened regarding the statement. 

BY MR. KAY: 

Q. Now, Detective, how tall are you, sir? A. Six foot. 

Q. And how much do you weigh? A. 230, give or take a pound 
either way, I guess. Probably give. 

MR. KAY: I have no further questions, Your Honor. 

THE COURT: Is there anything further? 

MR. CAPUTY: No, I have nothing further. 

THE COURT: Do you have anything further? 

MR. KAY: No, sir. 
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THE COURT: Well, this completes your case? 

MR, KAY: Yes. 

THE COURT: Are there any motions? Anything you want to say? 

MR. FREY: Well, Your Honor. I want to say this to Your Honor. 
I move that these so-called statements be stricken from the record, and 
I think we have sufficient proof here that these boys were ill-treated and 
forced to sign them, and no charges made against them when they picked 
them up and brought them down there, and they just railroaded them for 
all kinds of charges, and they picked them on this one. 

THE COURT: Is that all you want to say? 

MR. FREY: Sir? 

THE COURT: Is that all you want to say? 

MR. FREY: Yes, sir. 

THE COURT: Do you wish to say anything, Mr. Kay? 

MR. KAY: Yes, Your Honor. 

Your Honor, I think that the confessions from the testimony of the 
witnesses were obtained by coercion, both physical and mental. 

Detective Caldwell testified that he arrested Tatum at 2:30 p.m. 
and Detective Blancato states that he started taking the statement, Your 
Honor, at 2:40 p.m. ten minutes later. 

During that time they went to the house and they placed him under 
arrest, and they had to call for a patrol wagon, and they waited for the 
patrol wagon, and the patrol wagon then took them to No. |1 Precinct, 
and from there he was transported to the Robbery Squad office, and 
there a statement was typed. 

All this in ten minutes, Your Honor. The Robbery Squad was a 
hive of activity, as Detective Blancato so readily stated. 

There was defendants coming in at all times, and I think the tes- 
timony of Detective Blancato is questionable as to the events that took 
place. | 

I think Your Honor has to consider the testimony of|the defendant 
Tatum, and he stated that he was scared, and he stated that he signed a 
statement and that he didn't know what was in the statement, and he said 
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he could not read or write, and that he stated also that he was beaten. 

So I think Your Honor, these confessions were clearly obtained by 
force and should be excluded by the Court. 

86 THE COURT: Well, I will deny both motions, and I am going to 
admit the statements in evidence. However, at the proper time, the 
Court will instruct the jury regarding the fact that they may consider 
whether or not the statements were voluntarily or involuntarily made. 

I will give the usual instruction in connection with confessions. 

MR. KAY: Now, if Your Honor please, on the basis of Your Honor's 
ruling, the confession of the defendant Tatum includes a statement that 
he was involved in another robbery. This I think would be highly pre- 
judicial if it went before the jury. 

MR. CAPUTY: Now, Your Honor -- 

THE COURT: Just a minute, Mr. Caputy. I was going to mention 
that. 

Now, the situation as I see it is this, Mr. Kay. That is something 
I was going to discuss with counsel. 

Now, in the case of Robinson against the United States, decided in 
1932 or 1933, 63 Fed. Reporter, 2nd Series. Are you familiar with that 
case? Robinson, Layton, and Washington? I remember the case well, 
because I prosecuted these three young men, and I have a very vivid 
recollection of the case. 

In that case, some confessions were admitted in evidence which 
contained some reference to prior alleged robberies. However, there 
was no question raised, as I remember it, regarding the fact that the 

87 statement was obtained by way of duress, force, and so forth, and be- 
sides that the defendants almost corroborated or did corroborate certain 
parts of the statement. 

However, in that case, the Court said this, and you may make a note 
of this, and I would like the Government to be ready on this point when 
it comes up. 


It stated: It is conceded that these confessions were freely and 
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voluntarily made -- which we don't have in this case -- but it is here 
insisted as it was below that the Court erred in admitting that part of the 
confession which covered the activities of appellants prior|/to the time 
they entered Solomon's cab. These three men entered this taxicab in 
the northwest section of the city, and planned to rob this driver, and 
took him to Southwest. One man held the gun and shot this boy through 
the neck and two of the men were lookout men. 
Then the Court went on to say: While it is the general rule that 
a confession to be admissible must relate to the offense charged, it is 
equally true that it may include other offenses when there can be no 
separation of the relevant and irrelevant parts, citing cases. It cites the 
case of Borum against United States, 61 Appeals D.C. Page 4, 56 Fed. 
2d 301, etcetera. 
The Court went on to say: But we do not need to determine in the 
present case the admissibility of that part of the confession which dealt 
with the evening's occurrences prior to the time that appellants entered 
Solomon's cab, for the reason that each of the defendants was a witness 
in his own behalf, and through their testimony substantially the same facts 
as were detailed in the confessions were placed before the jury. They 


thereby waived their objection to the introduction of the confession as 
a whole. 


Now, this is the point: The trial court was careful to instruct the 
jury that the statement with respect to the act and conduct of the defendants 
before they entered the taxicab of Solomon could only be considered as 
determining the question of the defendant's motive in doing whatever the 
jury should find they did do thereafter. 

The question is whether or not what they did prior to the time 
the defendants allegedly robbed this lady, this woman or lady at the 
store, whether or not what they did prior thereto was part of a general 
scheme that goes to their motive and intent. 

Now, you can research this case and I will ask the Government 
to be ready on it, and we will discuss it further. I thought I would 
bring it to your attention today and I am glad you mentioned it. 
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(Therefore at 4 o'clock p.m. an adjournment was taken until 10 
o'clock a.m. on Monday, April 24, 1961.) 


[ Filed August 8, 1961] April 24, 1961 
Washington, D. C. 


* * * * * 

MR. FREY: Your Honor at this time before the jury comes in, 
in view of the contradictory statements as to this confession, I ask Your 
Honor at this time in view of the fact that there is doubt about it, I ask 
Your Honor to grant a motion to direct a verdict for the defendants? 

THE COURT: I will deny the motion. 

* * * * * 

THE COURT: Did I indicate I would hear counsel on whether or 
not there was anything in these confessions that related to a so-called 
prior offense that would be excluded or might be excluded? 

MR. KAY: You mentioned two cases, the Robinson case and the 
Walton case. 

MR. CAPUTY: I think we can save a lot of time, Your Honor. 

THE COURT: Well let us hear from the District Attorney. 

MR. CAPUTY: As to one defendant there is no reference to any- 
thing else. 

THE COURT: Will you speak just a little bit louder, please? 

MR. CAPUTY: As to Sawyer he said that is the only one he is 
involved in and'as to Tatum there is reference to another. But I have 
already typed that deleting that part out. I think we must necessarily, 
if the occasion arises, to have that original statement put into evidence 
and then substitute the copy with the deletion for the perusal of the jury 
at that time. 

THE COURT: Well now the copy will have the signature of the 
defendant typewritten on it, I assume. 

MR. CAPUTY: I think the jury should be informed that this is a 
copy. 
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THE COURT: I will just tell the jury that the original statement 
will not be sent to the jury room upon request but that we will send a 
copy of the original statement. That will take care of it. 

MR. KAY: That is agreeable, Your Honor. 

THE COURT: So they will understand why the name jis typewritten. 


* * * * * 


97 THE COURT: Call the jury in. (The jury returned to the court 
room.) | 


* * * * * 
99 MR. CAPUTY: Call Mrs. Body, please. 
Whereupon 
MARY ANN BODY 


having been called as a witness by the Government, having been duly 
100 sworn, took the stand, was examined and testified as follows: 
MR. CAPUTY: Will you please keep your voice up $o that His 
Honor, members of the jury, the defendants and their lawyers can hear 


you. 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you tell us your name? A. Mary Ann Body. 
THE COURT: You will have to speak a little louder, Mary Ann what? 
THE WITNESS: Mary Ann Body. 
MR. CAPUTY: B-o-d-y? 
THE WITNESS: Yes. 
Q. And where do you live? A. 1769 Willard Street, Northwest. 
Q. What is your business or occupation? A. A clerk. 
Q. Where? A. High's Ice Cream Store. 
Q. And were you a clerk at High's Ice Cream Store on December 
30, 1960? A. Yes. 
101 Q. Now directing your attention to December 30, 1960, were you 
working that day? A. Yes. 
Q. What store? A. 1601 Eleventh Street, Northwest. 
Q. Inthe District of Columbia? A. Yes. 
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Q. What hours were you working that day? A. From 3:00 until 
11:00 P. M. 

Q. Now in the evening of December 30, 1960, were you working 
alone or with any other clerk in the store? A. There were two of us. 

Q. And who was the other person? A. Joan Smith. 

* * * * * 

Q. In your own words, tell us what, if anything, took place around 
10:00 o'clock on December 30, 1960 at High's Ice Cream Store at 1601 
Eleventh Street, Northwest in Washington? 

* * * * * 

MR. FREY: Your Honor, I have a little trouble in hearing the 
witness. 

THE COURT: I understand that. You may move over to this 
other table. 

Now speak up loud enough so counsel and all the members of the 
jury can hear you. 

A. It was about ten minutes til 10:00 o'clock and it was time for us to 
start washing and cleaning up the store to go home. And I went to the 
back to get a bucket of water and Joan was turned to the door talking 

to me in the back of the store -- with her back turned to the store -- and 
when I turned around the boys were in the store. 

Q. How many boys? A. Well, there were three of them in the 
store. 

Q. Tell us about it. A. We didn't hear them come in but when I 
turned around and came out they were standing there. And one had a 
gun and his hand on the gate trying to get in and when he saw me he jerked 
his hand back.’ He still had the gun but we didn't see it and Joan walked 
up to the counter and asked him: May I help you? And he said yes: 

I want the money. And he put the gun up on the counter and pointed it 
at her and she jumped back. She throwed her hand up over her face 
and started to scream and he said: Don't scream or I will blow your 
head off. And he said: I want your money. And she said: Okay. And 
then throwed her hand up and started crying and then he told the tall 
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105 boy to come around and get the money out of the cash register. And so 
he went around and thumbled with the case register and couldn't get it 
open. So he told him, hurry up and get it open man, and he said hit the 
top button, hit the top button and the door flew open. And then he said: 
Have you got anything? And he said: Yes. And he said: Well, look 
under the drawer. He looked under the drawer and there wasn't anything 
under the drawer. 

He then said: Okay, us get out of here. And then they walked 
around to get out and the boy with the gun was the last one out and he still 
held the gun down so nobody couldn't see it. And he told us: Don't 
move or I will blow your heads off and then he went on out the door. 

Q. How much money was taken? A. $44.00. 

Q. How many individuals were in the store that took part in that 
robbery? A. There were three of them. 


Q. Now do you see here in this court room any of the individuals 
that were in the store that held you up on that day? A. It) was that one 


and the other one. 

THE COURT: You go down and point to the man, one or both of 
them. (Witness went to defendants’ table.) 

What is his name? 

MR. CAPUTY: May the record show Your Honor that the witness 

has identified Defendant Sawyer. 

THE COURT: The record will show that the witness identified 
Defendant Sawyer. All right. 

Q. Now did there come a time that you recieved a call from the 
police in January? A. Yes, there were. 

Q. Do you recall what day it was? A. I think it was the 22nd. 

Q. Of January? A. Yes. 

Q. What day of the week was it? A. It was on Sunday. 

Q. Now directing your attention to that Sunday, January 22d, 
pursuant to that call, where did you go? A. I went down|to the robbery 
squad. 

Q. Police Department here? A. Yes. 
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Q. Now at the robbery squad were there any individuals in the 
robbery squad who committed that robbery? A. Yes, there were. 

Q. Was the defendant Sawyer there, the person whom you just 
identified? A. Yes, he was. 

Q. Now in this robbery squad on the 22d of January 1961, do you 
see here in the court room another person that was in that robbery 

squad on that day? A. The other one sitting over there, he was 
there. 

Q. This one, was he there? A. Yes. 

MR. CAPUTY: May the record show Your Honor that the witness 
has identified Tatum as being in the robbery squad on January 22d? 

THE COURT: The record will so show. 

Q. Now about what time of the day was it that you were in the 
robbery squad on the 22d of January 1961? A. It was about 6:00 o'clock. 

Q. About 6:00 o'clock. Will you tell us what, if anything, what 
either one or both of these defendants said on January 22d when you 


were in the robbery squad? A. Well I didn't recognize the other one, 
the other one in the plain shirt. 
Q. By the other one do you mean Defendant Tatum? A. Yes. 
Q. Allright? A. The first one they called up was the other one. 
THE COURT: Instead of saying the other one, let us find out whom 


you mean. 


Q. Which one do you mean? A. Sawyer. 

THE COURT: Is that the first one on the end? 

THE WITNESS: Yes. The first one they called up to see if he 
identified me was Sawyer and the Detective asked Sawyer had he ever 
seen this lady before and he said: Yes, sir. And he said: Where did 
you see her? And he said: Eleventh Street at High's. He said: What 
was she doing? And he said: Getting a bucket of water. And then he 
asked him: Who had the gun? Or did you have the gun? And he said: 
No, I didn't have the gun. And he named the other boy who had the gun. 

Q. Well were there other individuals there other than Sawyer 
and Tatum? A. Yes. 
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Q. Do you know the names of those two individuals now? 
A. Well the one who had the gun was Simms. | 
Q. And the other? A. I am not too sure of the names but the one 
who had the gun at the time he wasn't there at the robbery squad so I told 
the Detective the one who had the gun is not here. 
Q. Now was anything said by the Defendant Tatum at the robbery 
squad on the 22d of January when you were there? A. He identified me 
but I didn't recognize him. 
Q. When he identified you, what did he say? A. Well he called 
him up and he said about the same thing. He asked him had he ever seen 
me and he said: Yes, and told him where I was and what I was doing. 
Q. Well tell us what he said that took place in the st re on 
109 December 30? What you were doing? A. Well he said that I had 
a pail of water and the Detective said: Is that right? Andjhe said: Yes. 
Q. Now all of this that you have testified to, did that take place 
in the District of Columbia, this robbery on December 30th? 
A. Yes, it did. 
MR. CAPUTY: That is all. 
THE COURT: All right, who wishes to examine first? Mr. Kay? 
CROSS EXAMINATION 
BY MR. KAY: 
* * * * * 
Q. Now moving on to January 22d, this year, Mrs.) Body, when 
you were called down to the police station, the robbery squad, were you 
called into the robbery squad room? A. Yes, I was. 
Q. Were there any other people in the robbery squad besides 
yourself? A. Yes, there were a lot of people there. 


Q. Do you recall the name of the police officer wha spoke to you, 
Mrs. Body? A. I don't know his name but I could identify him. 
113 Q. Now were the boys standing or sitting when you |came in? 
A. They were sitting. 


Q. Were they sitting along on a bench or behind a desk? 


54 


A. They were sitting along the wall, all of them were lined up along 
the wall on that side, and we were on this side. 

Q. Now what did the Detective say to you when you came in? 

A. He didn't say anything because when I came in they just called my 
name and I came over and they told me where to sit andI sat there for 
a little while and they went off talking and I sat there for a long time 
looking at the boys over on the other side. 

Q. Did any of them say anything to you at the time, say hello or 
show any signs of recognition? A. No. 

Q. Then what happened Mrs. Body? A. Well then the Detective 
came over later and he called the boys, called the first one, Sawyer, 
and he asked him: Do you know this lady? And he said: Yes, sir. And 
he said: From where? And he said: From Eleventh Street High. 

Q. Now did you at any time say anything to Mr. Sawyer? A. No. 

Q. And then the Detective took Sawyer back? Is that correct? 

A. No, Sawyer walked back over there and sat on the seat where he was. 

Q. And then what happened? A. Then he called another boy over. 

Q. What was the other boy's name? Do you know? A. Well, I don't 
know his name. I didn't see him either. He said he was a lookout guy on 
the outside. 

Q. Now did he bring this boy to you? A. He brought this boy to 
me and he asked the boy what I was doing and he told him. 

Q. What did he say? A. He said: Had you ever seen this lady 
before? And he said: Yes, at Eleventh and High. And he said: What 
was this lady doing? And he said: She was coming from the back with a 
pail of water. And he said: Is that right, Mrs. Body? AndI said: Yes. 

Q. Did any other boys come up to you after that? A. Any other boys? 

Q. That were sitting in the robbery squad room? A. He called quite 
a few of them up and some of them said: No, and this one here said: Yes. 

Q. They called up Mr. Tatum? A. Yes. 

Q. And what did he say to you? A. He said: Yes. 

Q. That he had seen you before? Is that what he said? A. Well he 
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told them -- he asked him what was I doing? And he told them the same 
thing. 
Q. How many boys altogether, Mrs. Body, said that they had seen 
you before? A. There was three of them. 
Q. Now at the time the boys were brought up were their names 
mentioned to you? A. No, they weren't mentioned to me. 
Q. You mentioned there was a boy named Simms. How did you 
know Simms' name? A. Well I think the Detective, when he was down 
there, and he said these boys here and the Detective asked some of them: 
Who had the gun? Who was with you? And someone said Simms and 
someone said someone else and that is how I know one of their names 
was Simms but I don't know which one. 
Q. Now had there been a time prior to January 22d when you had 
gone down to the robbery squad, Mrs. Body, to make some identification? 
A. You said, had there been a time? 
Q. Had you ever been in the robbery squad before? A. That day 


after we got robbed they told me to come down there on Saturday morning. 


* * * * *x 


Q. Mrs. Body, when the three boys came into the store on December 
30th of last year, were you able to look at all the boys, the three boys 
and see their features? A. No, I wasn't able to look at all of them; just 
the one who was holding the gun, and Sawyer, who was sliding around 
behind the cash register. 
* * * * 
CROSS EXAMINATION 
BY MR. FREY: 
Q. When you went down there to headquarters, how did you come 
to go there the second time? A. I got a call at the store, as soon as I 
got on the job, they called me and asked me, couldI get down? AndI 
told them -- 
Q. Who called you? A. I don't know who it was. It| was somebody 


from the police station. 
*x 
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Q. What was said to you, if anything? A. Well he asked me if 
I was Mrs. Body and we would like for you to come down to the robbery 
squad to see if you can identify some of the boys down here. We have 

124 some boys down here. 

Q. I understand from your conversation then that the Police 
Department told you that they had some boys there and wanted you to 
come down and see if you can identify them? Is that right? A. Yes, sir. 

Q. How many were there at the time you went there? A. I 
couldn't tell you; there were quite a few of them, alllined up against the 
wall. 

Q. How many would you say? A. I guess -- ten I guess. 

Q. Were they behind the screen? A. No, they weren't. 

Q. They were sitting out in the open? A. Yes. 

Q. When you identified them where were they? A. They had 
approached me. 

Q. Behind the screen? A. No, I was sitting in a chair and the 
Detective called them up to see if they could identify me. 

Q. They called them up to see if they could identify you? A. Yes. 

Q. And then after they identified you is when you identified them? 

125 A. No, The other, Sawyer, I recognized him. Before he came in 
the store a couple times some time ago. I still remembered him. 

Q. Who did, Sawyer? A. Sawyer. 

Q. And you recognized him from coming into the store prior to 
the alleged robbery? A. He was in the store a couple times before. I 
guess about a year or so ago and I told the Detective, one of these boys 
used to be a little customer of ours. He didn't come in but once or twice 
but I remembered him. 


Q. And you say there were eight or ten boys there at the time you 
identified them? A. Yes. 

MR. FREY: MayI ask, Your Honor please, the Marshal to bring 
in those boys -- Simms, Griffin, and Queen? 

THE COURT: Very well. What are the names, Mr. Frey? 
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MR, FREY: Simms, Queen, andGriffin. (The three named were 


brought into the court room.) 


Q. Did you see any of these boys there? A. This one had the gun. 


Q. How about the other two? 
THE COURT: Which one? 

THE WITNESS: The first one. 
THE COURT: I want the names. 


MR, CAPUTY: May the record show that is Simms, 


THE COURT: Is that Simms there on the right? Is 
MR, SIMMS: Yes. 
THE COURT: Do you say he had the gun? 
THE WITNESS: Yes. 
THE COURT: The night you were held up? 
THE WITNESS: Yes. 
THE COURT: All right now, what else? 

[ BY MR. FREY:] 


that your name? 


Q. Did you see the other two there? A. They were at the station 
but I didn't recognize any of the others. I couldn't recognize but two of 


them. 


* * 


[BY MR. FREY:] 


Q. When you went down to headquarters what time (did you go down 


there on the 22d of January? What time of day was it? A. 


5:30 or 5:00. 
Q. Huh? A. 5:30 or 5:00 o'clock. 
Q. 5:00 o'clock in the evening? A. Yes. 


It was about 


Q. Now when you went there that is when you identified him? Is 
that right? A. No, that is not when I identified him. WhenI went there 


the Detective called Sawyer -- Sawyer was walking to me 


and I know I 


have seen him before. I knowI recognized him as one of the customers 
that I had seen before. And then when he got to me and the Detective 


asked him: Had he seen me before? He said: Yes. 
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Q. When was the time and what was the date when you identified 
these boys? The actual date? A. It was about the 22d. 
Q. The 22d? What time of day was that? A. It was about 5:30 
or 5:00. 
Q. Now did you see them before that date? A. I saw him in the 
store when he came in the store with the other boys. 
Q. When did you see him? A. When he came inthe store with 
the other boys. 
Q. That was the last time you saw him before you identified him 
at 5:00 o'clock on January 22d? Is that right? A. Yes. 
Q. Did anybody tell you who the boys were? What their names 
were? A. No. 
131 Q. Did the officers tell you or point them out to you when you 
went up there? A. No, they didn't. 
Q. And you didn't see the boys behind the screen, did you? 
A. No. 
Were you behind the screen to look at them? A. No. 
And you could identify them all plainly? A. Yes. 


. And you are positive you saw Sawyer there? A. Yes, he was 


Nobody told you or indicated to you he was there? A. No. 
Did the Police Department say we have a crowd of boys down 
here and we want you to come down and see if you can identify them or 
did they say the actual ones? A. They said we have some suspects and 
we would like for you to come down and take a look at them. 
Q. Was that on the 22d of January? A. Yes. 
Q. That was around 5:30 or 5:00 o'clock in the evening? A. Yes. 
MR. FREY: That's all. 


* * 
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135 JOAN SMITH 
having been called as a witness by the Government and, having been first 
duly sworn, took the stand, was examined and testified as| follows: 

DIRECT EXAMINATION 
BY MR, CAPUTY: 
x * * * * 
Q. Were you employed at High's Ice Cream Store in December of 
1960? A. Yes, I was. 
136 * * * * * 
Q. Will you tell us what, if anything, happened at that time on 
December 30, 1960 in the late evening? A. A robbery took place at 
that time. 
* * * * * 

138 Q. How many came into the store and committed this robbery? 

How many? A. There were three. 
Q. Did you take a look at the face of the individuals who committed 
the robbery? Can you identify any one of them? A. No,|I cannot. 
MR. CAPUTY: I have no further questions, Your Honor. 
* * * * * 

143 MR. CAPUTY: Please call Detective Caldwell, 
Whereupon 

ROBERT R. CALDWELL 
having been called as a witness by the Government and, having first been 
duly sworn, took the stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. State your name and assignment? A. Robert R. Caldwell, 
Detective Sergeant, assigned to the robbery squad of the Metropolitan 
Police Department. 

* * * * * 

144 Q. Directing your attention to January 22d, 1961 did you make 
an arrest of either one or both of these defendants? A. Both of them, sir. 
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Q. Now what time was it that you arrested Tatum and where? 
A. Tatum was arrested at 1507 Fifth Street, Northwest, at 2:20 P.M. 
on January 22d, 1961. 

Q. And after the arrest, what did you do? Did you take them 
anywhere? A. He was sent to police headquarters. 

Q. And how was he sent to police headquarters? A. Ina police 


wagon. 
Q. What time did you arrest Sawyer? A. At 3:30P. M., January 


22d. 
* * * *x * 
Q. And did you talk to either one of these after the arrest? 
A. No, sir. 
* * * 
CROSS EXAMINATION 
BY MR. KAY: 

Q. Detective Caldwell, who was with you when you arrested 
Defendant Tatum? A. I believe with Tatum, I believe it was Sergeant 
Fallon but I am not sure, sir. 

Q. Did you and Sergeant Fallon go to the door of 1507 Fifth Street, 
Northwest? A. Yes, sir. 

Q. And did you knock on the door? A. We were admitted by 
someone, I don’t remember who it was. 

Q. What did you say to them at that time, Detective ? 

A. What did I say to him? 

Q. The person who answered the door? A. I don't remember the 
exact words but’ we probably told them whom we were looking for. 

Q. Now did there come a time when you saw Mr. Tatum in the 
house of 1507 Fifth Street? A. Yes, sir. 

Q. What did you say to him at that time, Detective? A. Told him 
he was under arrest. 

Q. Did you have a warrant for his arrest? 

MR. CAPUTY: I object, Your Honor. 
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THE COURT: Well, we have been all through thif® 1 think it is 

immaterial. You may proceed. 
MR. KAY: Very well. 

[BY MR. KAY:] 

Q. Did you search the premises? A. We searched his room, I 

believe. 

Q. Now how was Mr. Tatum transported down to the robbery 

squad? A. Ina police wagon. 

Q. Was the police wagon at the house when you arrived at 1507 


Fifth Street? A. Iam sure it wasn't, no, sir. 
Q. How did it come to the house? A. It was called. 
Q. Do you know from where the call was made? A, It was 
probably made from the cruiser. I don't recall. 
Q. Do you know who made the call, sir? A. I don't believe it 
was me. I don't recall who did it. 
Q. How long, Detective Caldwell, would you say after you had 


placed Defendant Tatum under arrest, searched his room, did the police 
patrol wagon arrive at 1507 Fifth Street? A. I don't know, sir. 
Q. Now Detective, you did not go with this defendant, did you, to 
police headquarters? A. No, sir. 
MR. KAY: That is allI have, Your Honor. 
* * * * 
CROSS EXAMINATION 
BY MR, FREY: 
Q. Mr. Caldwell, you arrested Sawyer where? A.| At Seventh and 
Florida Avenue, Northwest. 
Q. Who was with him at the time he was arrested?| A. Who was 
with him? 
Q. Yes? A. A boy by the name of Henry Madden. 
Q. Who? A. A boy by the name of Henry M-a-d-d-e-n. 
Q. Did you arrest him too? A. Yes, sir. 
Q. Did you have a warrant for either one of them? 
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MR. CAPUTY: Objection. 

THE COURT: Objection sustained. 

MR. FREY: Well Your Honor -- 

THE COURT: Just a minute. I have ruled on the objection. You 
may come to the bench and make your proffer of proof. 

AT THE BENCH IN A LOW MONOTONE: 
THE COURT: Mr Frey, when I make a ruling I do not want any 
argument. At the bench you may state anything you want to for the record. 
MR. FREY: I would like -- I think it is an abridgement of your 
constitutional rights to arrest a man on the street with no charge against 
him. 

THE COURT: Do you mean Sawyer? 

MR. FREY: Yes. 

THE COURT: Did we not go into the question of probable cause out 
of the presence of the jury? Has that not been gone into? 

MR. FREY: I didn't know that I couldn't ask it now. 

THE COURT: Maybe I did not make myself clear but I ruled the 
arrest was lawful, that the officers had probable cause to make the arrest. 


MR. FREY: With your permission may I ask him whether any 


charge was placed against him at that time? 

THE COURT: You may ask him. 

END OF BENCH. OPEN COURT: 

BY MR. FREY: 

Q. Detective Caldwell, at the time you arrested Sawyer, what 
time was that? A. 3:30 P. M. 

Q. 3:30? A. Yes, sir. 

Q. Was there any charge placed against him at that time? 
A. At that time he was told he was under arrest for robbery he was 
placed in the patrol wagon and taken to headquarters. 

THE COURT: The question is, do you know of any charge that was 
placed against! him? Did you tell him he was being arrested for robbery? 

THE WITNESS: Yes. 
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[BY MR. FREY:] 
Q. You say there was a charge placed against him? | A. He was 
told there would be a charge placed against him when he got to police 
headquarters. 
Q. In other words, he was told that there would be a charge 
placed against him? A. Yes, sir. 
150 Q. Did you ever see Sawyer down at headquarters after you 
arrested him? A. I saw him some time later the same night. 
Q. Were you present when he was interrogated by the police? 
A. No, sir. 


Q. You were not there? A. No, sir. 
Q. When was the last time you saw Sawyer after you arrested him? 
A. I sent him to the police headquarters. I did not go directly to police 
headquarters. It was some time later when I went back. When I did 
he was there in the office. 
Q. Allright, did you question him then? A. No, sir. 


Q. You had nothing to do with the questioning or statement? 
A. No, it wasn't my job to do that. 
Q. You weren't present? A. No. 
MR. FREY: That is all, Your Honor. 
* * * *x 
CROSS EXAMINATION 
BY MR. KAY: 
Q. Did you make a notation in your book at the time you arrested 
Defendant Tatum? A. Yes, sir. 
Q. And that time was 2:20 P. M.? A. Yes, sir. 
MR. KAY: No further questions, Your Honor. 


* * * * 


MR. CAPUTY: Detective Sergeant Mark Gray, 


Whereupon 
MARK GRAY 
having been called as a witness by the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you please state your name and assignment? 
A. Detective Sergeant Mark Gray, assigned to the safe squad and robbery 
squad. 
Q. Now directing your attention, sir, to January 22, 1961, what 
was your assignment? A. I was assigned to the robbery squad. 
152 Q. And how long had you been assigned to the robbery squad 
prior to January 1961? A. A little over eleven years. 
Q. Do you know a person named Elwood Sawyer? A. Yes, sir, 
I do. 
Q. Do you see him here inthe court room? A. Yes, sir, I do. 
Q. Would you point him out? A. He has a tan jacket on -- wind 
breaker. 
Q. To the right or left of you as you look at him? A. To the left. 
MR. CAPUTY: May the record show please Your Honor, that the 
witness has identified Defendant Sawyer. 
THE COURT: The record will so show. 
[BY MR. CAPUTY:] 
Q. Do you know a person named Earl Tatum? A. Yes, sir, I do. 
Q. Do you see him here in the court room? A. Yes, sir, I do. 
He is seated next to Mr. Sawyer. 
MR. CAPUTY: May the record show he has identified Defendant 
Tatum, Your Honor? 
THE COURT: The record will so show. 
[BY MR. CAPUTY:] 
Q. Do you know a person named Mary Body? A. I do, sir. 
Q. Did you see her here today? A. Yes, sir. 
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Q. Now directing your attention to January 22, 1961, did you see 
Mary Body? A. I did, sir. 

Q. And what day of the week was it? A. Ona Sunday. 

Q. And where did you see Mary Body? A. In the office of the 
robbery squad. 

Q. At about what time? A. As near asI can recall it was around 
5:00 o'clock in the evening. 

Q. Did you see Earl Tatum and Sawyer on that day?) A. Yes, sir, 
I did. 

Q. And where did you see one or both of them? A. | In the office 
of the robbery squad. 

Q. At the time you saw Mary Body, can you tell us whether or not 
there was any conversation between Mary Body and these two defendants, 
Tatum and Sawyer? A. There was. 

Q. Where? A. At the robbery squad office. 

Q. Now was there any statement made by Sawyer in your presence 
and in the presence of Mary Body? A. Yes, sir. 

Q. Will you tell us what, if anything, Sawyer said on January 22, 
1961 at the robbery squad in your presence and in the presence of Mary 
Body? A. He identified Mrs. Body as the lady he held upjat the High's 
Store. He stated when he first saw her she was standing behind the 

counter and had her hands in a bucket of water, washing something and 
she said she also recognized him at that time. 

Q. Was there any statement made by Earl Tatum? A. Yes, sir. 

Q. In your presence and the presence of Mary Body? A. Yes, sir. 

Q. What, if anything, did he say? A. He stated he/recognized 
her as the woman who was coming out of the kitchen carrying a bucket. 

Q. On what date? The same date? A. That was the day of the hold- 
up, yes, sir. 

MR, CAPUTY: I have no further questions, Your Honor. 

* * * * * 
CROSS EXAMINATION 
BY MR, FREY: 


* * 
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Q. Now at the time Sawyer was supposed to have made this state- 


ment, was there any ill treatment accorded him in the squad room? 


A. No, sir, none whatsoever. 

Q. None? A. None at all. 

Q. Nobody touched him? A. No. 

* * * * * 

Q. Did you hit him or molest him? How many were in that line 
up on the 22d? A. I would say there may have been as many as twenty - 
five people in the office. 

Q. Was Simms there? A. Yes, sir. 

Q. Was Queen there? A. Yes, sir. 

Q. Was Griffin there? A. No, sir. 

Q. And they were all there at that time? A. Yes, sir. 

Q. And were all practically accused of the High robbery? Is 
that right? A. Yes, sir. 

* * * 
MR. CAPUTY: Detective Blancato, 
Whereupon 
LOUIS BLANCATO 
having been called as a witness by the Government and having first been 
duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. State your name and assignment, please? A. Detective Louis 
Blancato. I am attached to the robbery squad of the Metropolitan Police 
Department. 

Q. How long have you been a member of the robbery squad of the 
Metropolitan Police Department? A. Over four years. 

Q. Do you know a person named Elwood Sawyer? A. Yes, I do. 

Q. Do you see him in court? A. I do. 

Q. Would you point him out? A. He isa colored fellow jumping 
around in his seat there with a tan jacket on. 
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MR. CAPUTY: May the record show Your Honor that the witness 
has identified the Defendant Sawyer. 
THE COURT: The record will so show. 
158 Q. Do you know a person named Earl Tatum? A. Earl Tatum? 
Yes, I do. 
Q. Do you see him here in court today? A. Ido. 
Q. Would you identify him for us, please? A. He is the second 
colored fellow sitting at the table in a brown and whitish plaid shirt on. 
MR. CAPUTY: May the record show Your Honor he] has identified 
Earl Tatum? 
THE COURT: The record will so show. 
[BY MR. CAPUTY:] 
Q. Now directing your attention to January 22d, 1961, did you 
see Defendant Sawyer? A. Yes, I did. 
Q. And about what time was it that you saw him? A. Approx- 
imately 3:40 or 3:45 P. M. in the afternoon on a Sunday, January 22, 1961. 
Q. And where at did you see him? A. In the office of the robbery 
squad. 
Q. And what time had he come into the office of the robbery squad? 
Do you recall? A. Just a few minutes before. 
Q. And did you talk to Defendant Sawyer on this day? A. Yes, 
I did, 
Q. And how long did you talk to Defendant Sawyer on this day? 
A. Oh, avery short time. I confronted him with someone else. 
Q. And after talking to him, can you tell us whether you took 
any statement? A. Yes, sir, I did. 
Q. From the defendant Sawyer? A. Yes, sir. 
MR. CAPUTY: May I have this statement, if Your Honor please, 
be marked again as Government's Exhibit 1 for Identification? Two 
Your Honor please, I would like to mark it now. 
May I have this other statement, if Your Honor please, marked 
as Government's 3 for Identification? 
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THE DEPUTY CLERK: Government's Exhibits 2 and 3 marked 
for Identification. (Documents marked for identification.) 

MR. FREY: May I see that? 

THE COURT: Do you not have a copy of it? 

MR. FREY: No. 

MR. CAPUTY: Well all counsel were given copies of it. 

THE COURT: Do you have any copies? It will not take long. Let 
him read the statement if he wants to read it. 

BY MR. CAPUTY: 
Q. I show you what has been marked as Government's Exhibit 2 
for Identification, which is a one page statement, and I ask you to examine 
it and tell us whether you can identify it? 
160 A. Yes, I can. 

Q. How can you identify it? A. Itisa statement of Elwood 
Sawyer that I typed in the office of the robbery squad starting at 4:20 P. 
M. on the 22d, a Sunday. 

Q. Now in whose language substantially is Government's Exhibit 
2 for Identification, this statement? A. The Defendant Elwood Sawyer. 

Q. Now how soon after the Defendant Sawyer came into the robbery 
squad office did you type this statement? A. Oh, less than a half hour. 

Q. Were any promises given to the Defendant Sawyer in return 
for this statement? A. No, sir. 

Q. Any inducement of any kind? A. No, sir. 

Q. Was any coercion or duress involved? A. No, sir. 

Q. Can you tell us whether the Defendant Sawyer signed this 
statement? A. Yes, sir, he did. 

Q. Did he sign it in your presence? A. That one and five other 
copies. 

Q. At the time Defendant Sawyer signed this statement, can you 
tell us whether he read this statement? A. He read it andI read it to 
him, sir. 

161 Q. Did he read it to himself or aloud? A. Well the procedure 
was, I gave him the original copy, I took one of the duplicates, and we 
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started at the top and we went over each word and each line together. I 
read aloud and he read along with me. 
Q. Now at the time that Sawyer gave you this statement were 
there other people in the robbery squad office of the Metropolitan Police 
Department? A. Yes, sir. 

Q. How long or how large is the office of the robbery squad? 
A. Well there are thirty men assigned there and we each have a desk 
and I would say it is about half the size of this court room, and about from 
here to the end of the wall, from the front to the start. 
Q. Now at the time you got this statement, Government's Exhibit 
2 for Identification, from the Defendant Sawyer, how many people were 


there, approximately, in the robbery squad office other than you and 
Sawyer? A. Oh, there were at least thirty. 
Q. Were there any people in close proximity to where you and 


Sawyer were at the time you got this statement, Government's Exhibit 
2 for Identification? A. Yes, sir. 
Q. I show you, sir, what has been marked as Government's 

Exhibit No. 3 for Identification, which is a one page statement, and I 
ask you to examine it and tell us whether you can identify that statement? 
A. Yes, sir, I can. 

Q. Can you identify it? A. Yes, sir. 

Q. And how do you identify Government's Exhibit No. 3 for 
Identification? A. It is the statement that was typed by me from what 
Earl James Tatum told me in the office of the robbery squad. 

Q. Now what time did you start to type the statement, Government's 
Exhibit 3 for Identification, of Earl Tatum? A. 2:40 P.|/M. Sunday, 
January 22d, 1961. | 

Q. And how soon after he arrived at the robbery squad office did 
you start to type that statement? A. Oh, ten or fifteen minutes. 

Q. Now at the time you started to type Government's Exhibit 3, 
the statement of Earl Tatum, were there many other people in the 
robbery squad office, and about how many people were there in the 
robbery squad office at the time you typed Government Exhibit 3 for 
Identification? A. Oh, at least thirty. 
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Q. And were there any people in close proximity to you and the 
Defendant Tatum at the time that you typed this statement? A. Yes, Sir, 
there was. 

Q. And in whose language is Government's Exhibit 3 for Identi- 
fication, the statement of Defendant Tatum? A. In Earl Tatum's, in 
Earl James Tatum's. 

Q. And were there any promises given to the Defendant Tatum 
in return for this statement? A. No, sir. 

Q. Were there any inducements of any kind, sir? A. No, sir. 

Q. Was any duress or coercion involved? A. No, sir. 

Q. Any threats? A. No, sir. 

Q. Can you tell us whether Tatum signed this statement, sir? 
A. This one and five other copies. 


Q. Did he sign it in your presence? A. Yes, sir, he did. 


Q. Prior to the time that Tatum signed the statement, can you 
tell us whether he had read the statement, Government's Exhibit 3 for 
Identification? A. The same procedure. I would go over each word on 
each line with him. I would read aloud and he read it to himself and 
then he signed it. 

Q. And can you tell us whether that statement was freely and 
voluntarily given by Defendant Tatum? A. Yes, sir, absolutely. 

MR. CAPUTY: At this time Your Honor please, I offer 
Government's Exhibits 2 and 3 for Identification into evidence as 
Government's Exhibits 2 and 3. 

THE COURT: Is there any objection? I will admit them subject 
to the same objection. (Documents 2 and 3 admitted in evidence.) 

MR. CAPUTY: And at this time Your Honor I would like to have 
this marked as Government's Exhibit 3A. 

THE COURT: Government Exhibit 3A, is that the Tatum 
statement? 

MR. CAPUTY: Yes. 

THE COURT: Is that a typewritten copy? 

MR. CAPUTY: Typewritten copy. 
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THE COURT: All right, that will be received. 
* * * * * 
THE COURT: Now let me say this to the jury: If it)/becomes 
necessary during your deliberations to look at Government Exhibit 3A, 
which is a typewritten copy, you may have the typewritten copy of the 
original copy. The typewritten copy will be available to the jury, which 
as I understand it is a copy of the original ? Correct? 
MR. CAPUTY: Right, Your Honor. 
THE COURT: All right, very well. 
MR. CAPUTY: I would like to read it. 
THE COURT: Are you ready now or has counsel finished reading 
the statement? Suppose you wait until Mr. Kay finishes reading it. 
Have you read it, Mr. Kay? 
MR. KAY: Yes, Your Honor. 
THE COURT: Which statement are you reading first, Mr. Caputy? 
MR. CAPUTY: Sawyer's statement, Government's Exhibit 2. 
THE COURT: All right, read the whole statement. 
MR. CAPUTY: Government's Exhibit 2, Metropolitan Police 
Department, Robbery Squad, statement of Elwood Sawyer, colored 
male, 18 years. Born: December 9. 
MR. FREY: Your Honor please, at this time I would like to 
object to the reading of that until we have a right to cross-examine 
him as to how it was obtained and I certainly object to it being read now. 
THE COURT: All right. | 
MR. CAPUTY: I have no objection to his examining. 
THE COURT: All right, you may examine. 
MR. FREY: May we approach the bench a moment? 
THE COURT: Yes. 
AT THE BENCH IN A LOW MONOTONE: 
MR. KAY: I think Mr. Caputy when he reads the statement should 
omit any reference to Earl Tatum's statement. 
THE COURT: Which statement? 
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MR. KAY: Both statements. They implicate each other. They 
were not made in each others presence. I think it would be improper 
to implicate each other. 

THE COURT: They were both present. Did not one of the officers 
say they were there at the time the statements were made, all in this room? 

MR. CAPUTY: That was an oral statement, Your Honor please, 
made in the presence of Detective Mark Gray at 6:00 o'clock. But at 
the time these written statements were made, they were taken individually; 
they were not in each other's presence. ButI shall not read the statement 
and try not to invert the names. IfI make a slip you can tell them it is 
a mistake. 

THE COURT: To be considered only in evidence as to the person 
making the statement but leave out the names. Suppose they call for the 
statement? Do you have extra copies? 

MR, CAPUTY: No. 

END OF BENCH. OPEN COURT: 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Detective Blancato, do you remember who brought Earl Tatum 
to the robbery squad on the afternoon of January 22d? A. No, sir, I 
don't recall who brought him in. 

Q. Do you recall approximately what time he arrived at the 
robbery squad? A. Yes, sir. 

168 Q. What time was that? A. Approximately half past two in the 
afternoon or twenty-five minutes til three. 

Q. Now Detective, did you question Mr. Tatum when he arrived 
at the robbery squad room? A. Yes, sir, I did. 

MR. CAPUTY: May we approach the bench, Your Honor? 

THE COURT: All right, Mr. Caputy. 

AT THE BENCH IN A LOW MONOTONE: 

MR. CAPUTY: As a precautionary measure, I hope he does not 
make any reference to the other part of the statement which necessitated 
my retyping the copy. Maybe it would be advisable, with the Court's 
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permission and with the defense counsel, that I tell him to confine him- 
self, not to -- to answer counsel's statement and not say anything else. 

THE COURT: You do not know what he is liable to say. That is 
the reason you should have talked to him. 

MR. KAY: I spoke to him before. 

MR. CAPUTY: May I tell him not to mention anything else? 

THE COURT: Do you want to do this in the presence of the jury? 

MR. CAPUTY: It has been done before. 

THE COURT: I will permit you to talk to the witness a second. 

END OF BENCH. OPEN COURT: 

BY MR. KAY. 

Q. Detective Blancato, you stated in answer to a question by Mr. 
Caputy there were about thirty people in the robbery squad. Who were 
the people? A. There were defendants, complainants, officials, other 
detectives, newspaper reporters, newspaper photographers who came 
in for specified reasons and people walking in and out. 

Q. When you Say officials, do you mean officials of the Police 
Department? Is that correct? A. That is correct. 

Q. When you say newspaper people, do you mean local news- 
paper people? A. Yes, sir. 

Q. Persons from the News, the Post, and the Star|were there? 
A. Well the Post was there, the Star was there, and I believe the News 
men were there. They may have been there. I do not know if they 
work on Sunday or not. If they did, they were there. If not, they were 
not there. 

Q. And you say newspaper photographers were there? A. Yes, sir. 

Q. From those three papers? A. Now where the newspaper 


photographs were from, I don’t know. They came in there with some 


photographs. 5 
Q. But you are sure people from the Star and Post| were there? 

Is that correct? A. Iam sure there were newspaper men there. Now 

what papers they were from I don't know. The Captain talked to them. 
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Q. Did there come a time, Detective Blancato, when you took 
Defendant Tatum out of the robbery squad room? A. I never left the 
robbery squad office. I was in charge of coordinating all of these facts 
and that is what I did. I never left the room. 

Q. Isn't it a fact, Detective Blancato, that Mr. Tatum was not 
booked until 8:16 P. M. that evening at No. 2 Precinct? A. I don't 
know what time he was booked but he never left the robbery squad office 
from the time he got there. 

Q. Never left the robbery squad office? A. Not with me, he 
didn't, no. 

Q. What time did he leave the robbery squad office, Detective? 
A. Now you would have to check his line up sheet to see what time 
he was fingerprinted and what time he was sent down to the cell block, 
and that I couldn't tell you. 

Q. To your knowledge, sir, was he still in the robbery squad 
office at 5:00 P. M. on that day? A. That is hard to say. I don't know, 

sir. 

Q. To your knowledge, sir, was he still in the robbery squad 
office at 4:00 P. M. that afternoon? A. He was there when Sawyer was 
there and that was about 4:30, I guess. 

Q. Whom did you turn him over to, Captain Blancato? A. I didn't 
turn him over to anybody. After he was fingerprinted he was placed 
in the cell block. 

Q. Were you in the robbery squad office at 5:00 P. M. on 
Sunday? A. Yes, sir. 


Q. Were you there all afternoon? A. I was in the robbery 
squad office until twenty minutes til 10:00 Sunday night. 

Q. Detective Blancato, how tall are you? A. I am 6 feet tall 
and I weigh 230 pounds. 

MR. KAY: No further questions, Your Honor. 

THE COURT: Anything further, Mr. Frey? 
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CROSS EXAMINATION 
BY MR, FREY: 

Q. Officer at the time that you were supposed to have taken 
these statements from these boys, did you make shorthand notes? 
A. There were handwritten notes made, yes, sir. 

172 Q. And you made notes before you typed it up? A.| Oh, no, no. 

Q. Oh, you just took it on the typewriter as they talked to you? 
A. Yes, sir. 

Q. And who was present when you were doing this?) A. The 
defendants, other co-defendants. There were newspaper |men; there 
police officers; there were complainants; there were people walking in 
and out of the office. 

Q. Was Simms there? A. Oh, yes, sir. 

Q. Was Queen there? A. Yes, sir. 

Q. Was Griffin there? A. No, Griffin was in jail! 

Q. Now let me ask you a question: Was there any brutality used 
to get these statements? A. None whatsoever. 

Q. Are you positive? A. Iam absolutely positive. 

Q. You did not ill treat Sawyer in order to get him|to sign any 


statement? A. I never have ill-treated anyone, sir, especially Sawyer. 
173 Q. Never have? A. No, sir. 
Q. In other words, you were getting statements from them for the 
purpose of prosecuting them in criminal cases? Is that right? 
A. No, sir, I was just taking statements from them as to what took 
place when this holdup occurred. 


Q. You weren't present when Sawyer was arrested, were you? 
A. No, sir. 
Q. He was brought into the robbery squad office by Officer Koble? 
A. Now who brought him in I don't know. | 
Q. You don't know? A. Perhaps I can explain something to you: 
This case was operated very similar to the way the FBI quns a case. 
One officer is assigned a case and it was mine. And at my direction these 
other officers went out and did certain bits of work that I/instructed them 
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to do. And that is exactly what they did. Everything was brought back 
to me and I coordinated everything. I took all the statements. These 
other officers were in the sense of the word, working for me for that 
one assignment. 

Q. You didn't send out a dragnet, so to speak, to pick up all the 
probably suspected people, did you? 

174 You said it was under your direction? A. Yes, sir, it was under 
my direction. 

Q. You didn't do that, did you? A. Yes, there were people 
picked up, yes, sir. 

Q. You have picked up a lot of them, haven't you, that way? 

A. I don't know if you want me to answer that or not. 

Q. In this particular instance you Say, what time of day did 
Sawyer make a statement to you? A. Sawyer made a statement at 3:45 P.M. 

Q. 3:45? A. On January 22d, 1961. 

Q. 3:45? A. Yes, sir. 

Q. Now who was present when he made that statement to you or 
the other defendants? A. Well, there were co-defendants; there were 
newspaper men; there were officials of the Police Department; there 
were complainants and people walking in and out of the office. And other 
police officers. 

Q. Now at that time was Simms there? A. Yes, sir. 

Q. Was Griffin and Queen there? A. Yes, sir. 

175 Q. Huh? A. Griffin wasn't there. Griffin was in jail at that time 
but these other people were there. 

Q. Was Tatum there? A. Yes, sir. 

Q. Had there been a charge placed against Sawyer until you got 
this statement from him? A. Oh, yes, sir, he was brought in charged 
with robbery. 

Q. You don't know who he was arrested with? A. I would have to 
go back to the notes to find out -- I could tell you who arrested him and 
what time and what place because I have the notes out in the other office 
and I could get them. 
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Q. But he was arrested with someone else, wasn't he? 
A. He may have been. I would have to get the notes to refer to them, 
to let you know for sure. I can get the notes in the other room, if you 
would like. 
Q. Now Officer let me ask you a question? A. Yes, sir. 
Q. Did you tell this defendant or Tatum or any other one, their 
constitutional rights before they signed that statement? A. Yes, sir. 
Q. Did youtellthem? A. Yes, sir. 
176 Q. Do you think they understood you? A. Itoldthem. I don't 
know whether they understood it or not. 
Q. Were they nervous? A. Yes, I imagine they were nervous. 
You would be nervous too. 
Q. Did Sawyer tell you he wasn't there? A. Beg your pardon? 
Q. Did Sawyer tell you he was not there? A. No,|sir. 
Q. He didn't? A. Sawyer was confronted by a co-defendant. 
The co-defendant related certain facts to him and then he| started talking, 
just as easy as that. It was a chain reaction. 
Q. You weren't anxious to clear up that thing to get people to sign 


confessions were you? A. Well I am anxious to clear up crime. That 


is what I am being paid for. 
MR. FREY: There is quite a good deal of that pare on here, you 
weren't anxious -- 
THE COURT: Oh, let us stay with the issue in this case, Mr. Frey. 
[BY MR. FREY] 
Q. You are positive, you said there was no threats or injury done 
to Sawyer before he signed that statement? A. Yes, sir. 
* * * * * 
177 MR. KAY: Your Honor please, may I ask one or two more 
questions? 
THE COURT: You may. 
CROSS EXAMINATION 
BY MR. KAY: 
Q. Detective Blancato, did you see Defendant Tatum read the 
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statement which he signed? A. Well, I told you the procedure. 

Q. No, the question is, did you see him read it? A. Well, he 
was holding it in his hand and I was reading it to him. Now whether he 
stood there looking at it or whether he read along with me like he was 
supposed to, you will have to ask him that. He had a copy of it. 

Q. You say the room was crowded, Detective, at that time, that 
there were officials and newspaper men? A. Yes, sir. 

* * * *x * 

Q. Can you say positively whether or not the Star was there? 

A. I know there was five or six newspaper reporters in there. Now 
where they were from I don't know. You will have to check with the 
newspapers. 


* * 


BY MR. FREY: 
* * * * * 
Q. You are not absolutely positive there were any reporters there? 
A. Yes, Iam positive there were newspaper reporters there. 
There were reporters coming over and asking me questions about them 
and my referring them to the officials. Nobody is allowed to give out 
stories but an official. 
* * * * * 
Q. Detective in the statement that you say Sawyer gave you, did 
you read it tohim? A. Yes, sir, I did. 
Q. You read it out loud? A. Out loud, yes, sir. 
Q. And who was present when you read it out loud? A. He was 
and there were co-defendants all around, sir. 
Q. Co-defendants all around when you read it to him? A. Yes, sir, 
out loud. 
Q. And you told him it was going to be used against him? 
A. Yes, sir. 
Q. And you advised him of his constitutional rights? A. I advised 
him that he didn't have to make a statement if he didn't want to. 
Q. And all of these defendants were around when you told him that? 


A. These two and others. 
THE COURT: Is that all? 
MR. FREY: Yes, sir. 
THE COURT: Let us proceed. 
MR. CAPUTY: I would like to read these statements, Your Honor 
please. | 
THE COURT: You may. 
MR. CAPUTY: Government Exhibit No. 2. Metropolitan Police 
Department, robbery squad. Statement of Elwood Sawyer, colored male, 
18 years, born December 9, 1942, 1449 Cochran Street,| N. W. in 
connection with his participation in the holdup and robbery of the High 
Store located at Eleventh and Q Streets, Northwest. The statement 
started on January 22, 1961 at 4:20 P. M. in the office of the robbery 
squad and it is a typewritten copy of an oral statement I gave to the 
police a short time after my arrest today, and after the police advised 
me of my rights and told me that I would not have to make any statements 
and that any statements could be used in court against me; was 
freely given without any threats being used or without any promises 
being made and after I heard all of the others put me in this job. 
The only robbery that I am involved in is the holdup of the High 
Store at Eleventh and Q Streets, Northwest. The holdup took place the 
night before New Year's Eve on December 30, 1960 at about 10:00 P. M. 
On that hussle was me -- at this time Your Honor please instead of re- 
ferring to names I will try to give numbers. 
THE COURT: All right it was agreed that you would not refer to 
certain names. 
MR. CAPUTY: Of that number there was me, and 1, 2, 3, 4, and 
another one, 5. We used a gun but I do not know what kind of gun it was 
nor who it belonged to but one of them was carrying it. All of us except 
another one, who waited outside as the lookout man, went into the store. 


Another one got the money and after we ran out of the store we all ran 
down Q Street, N. W. and split up the money and my share of the robbery 
was $11.00, and it was in change and bills. 


80 


This is the only robbery that I have ever been involved in and I 
wish now that I had never been involved in any robbery at all. Iam 
sorry it all happened and it has been bothering me since the day it 
occurred and in a way I am glad that we all got caught and it is all over 
now. It has been bothering me since it happened and I have not had a 
good night's sleep since December 30, 1960. 

187 The above statement is the truth and I swear that is the only case 
that I have ever been involved in. Signed Elwood Sawyer, 1449 Cochran 
Street, N. W. 

Government's Exhibit 3. Metropolitan Police Department, robbery 
squad. Statement of Earl James Tatum, colored male, 18 years, born 
April 11, 1942 of 1507 Fifth Street, N. W. in connection with his par- 
ticipation in the holdup in Washington, D. C. 

THE COURT: It has been agreed ladies and gentlemen of the jury 
that certain names would be left out. 

MR. CAPUTY: Statement started at 2:40 P. M., Sunday, January 
22, 1961 in the robbery squad office and it is a typewritten copy of the 
oral admission that I made to the police a few minutes after my arrest 
today. 

I give this statement freely and willingly without any promises 
being made or any force being used and after signifying my right hand and 
after my brother Roy told me that he had told the police everything. And 
after the police advised me of my rights and told me that I did not have 
to make a statement and that any statement that I made may be used in Court 
against me. 

I am not 'a member of a certain organizationlike another person is. 
I was in Cleveland, Ohio working at the race tracks and when I first got 
back a week or so before Christmas they got to talking about holdups. 


When I say they, I mean other persons told me they were going to hold- 

188 up the High Store at Eleventh and Q Street, N. W. and on that day 
we held up the High Store at Eleventh and Q Street, N. W. we met at 7:00 
P. M. at night. There was other fellows. I stayed outside while they 
went inside and held up the place. This robbery took place about 10:00 
P. M. and I was the lookout man. 
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When they came out of the store we went down through the alley and 
we all split up. I met them later and they gave me $10.00 as my share 
for the robbery. Another person was with us too and he got some money 
too. 

I have read the above statement and it was read to me by Detective 
Blancato, who typed it. This statement is the truth and I swear that it 
is. Signed by Earl James Tatum, 1507 Fifth Street, N. W, 

*x * *x * * 
DOUGLAS M. SMITH 
having been called as a witness by the Government and, haying been first 
duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

189 Q. Will you state your name and assignment, please. A. Douglas 
M. Smith. I am a detective assigned to the robbery squad of the 
Metropolitan Police Department. 

* * * * * 

Q. Do you know a person named Earl Tatum? A. Yes, I do, he 
is the gentleman in the plaid shirt. 

MR. CAPUTY: May the record show Your Honor please that he 
has identified Defendant Tatum? 

THE COURT: The record will indicate that. 

[BY MR. CAPUTY:] 

Q. Now directing your attention to January 23, 1961, did you take 
either one or both of these defendants before The United States 
Commissioner? A. I did, yes, sir, I took both of them. 

* * * * * 

190 Q. And who was with you at the time you took these individuals 
before the United States Commissioner? A. Detective Paul Meyerhoffer . 

Q. And what time was it that you took them to the United States 
Commissioner? A. That was 11:50 A. M. 

Q. Now can you tell us whether or not these defendants received 
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a hearing before the United States Commissioner? A. They did, yes, sir. 
Q. And what was the United States Commissioner's name? 
A. Commissioner Sam Werterb. 
Q. Did both of these individuals receive a hearing? A. They 
both received a hearing. 
Q. Were any statements made by either one or both of these 
defendants before the Commissioner? A. There were, yes, sir. 
Q. Tell us what each siad? Tell us what happened. Tell us 
what, if anything, each said? A. After I had testified the Commissioner 
had already advised both of these defendants to remain silent. 
THE COURT: What did he say in substance? Do you recall, 


in substance? 

THE WITNESS: The Commissioner told them they did not have to 
make any statement and if they did make a statement it could be used 
against them in any future trial or hearing. He told them that they had 
a right to counsel. He told them they had three choices: They could have 


a hearing, waive a hearing, or ask for a continuance. They said they 
wanted a hearing and a hearing was held. I testified. 

THE COURT: They said they wanted a hearing then? 

THE WITNESS: Yes, sir, at that time. I testified and upon the 
completion of my testimony Mr. Sawyer spoke up and stated that he was 
guilty. Commissioner Wertleb stopped Mr. Sawyer and told him to 
remain silent.. Mr. Sawyer continued to speak and said: I am guilty. 
I participated in the High Store robbery but there is one thing I want 
to get straight. Tatum -- 

MR. KAY: Objection, Your Honor. 

MR. CAPUTY: Your Honor on proper instructions that applies 
to Sawyer. 

THE COURT: Was Tatum there? 

THE WITNESS: Yes, sir. 

THE COURT: Tatum was there and it was said in his presence, 
wasn't it? 
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BY MR. CAPUTY: 


Q. Was Tatum there at the time? A. Yes, he was 


of this was stated in each others presence. 
THE COURT: Come to the bench. 
AT THE BENCH IN A LOW MONOTONE: 
MR. KAY: If Your Honor please, I think there is a 


law that an 


accessory statement made by a co-defendant is not admissible, like in 


the Kelly case, 99 U. S. Appeals, D. C. 
THE COURT: Against a co-defendant? 


MR. KAY: That is correct, Your Hmor. Here we have a situation 


which is different from where one person implicates someone else. Here 


you have a Commissioner's hearing where they are not at 
up and speak. 

THE COURT: Why not? They have been warned of 
Tatum was there. 

MR. KAY: That is correct. 

THE COURT: He was present. 

MR. KAY: That is correct. 

THE COURT: He undoubtedly heard this talk. 

MR. KAY: He said he did not. 


liberty to stand 


their rights. 


THE COURT: I do not care what he said. It is a question of 


what happened at this point. 


MR. KAY: According to the paper signed by the Commissioner 


in the file jacket, only Detective Smith testified. 
MR. FREY: The record will show that. 
MR. CAPUTY: This witness -- 


THE COURT: Have you finished? The reporter can write only one 


at a time. 
MR. FREY: Yes. 


MR. CAPUTY: This witness will testify that both of them made 
statements. Let me rephrase the question and I will direct it specifically 


to what Tatum says. 
END OF BENCH. OPEN COURT: 
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BY MR. CAPUTY: 
Q. At the 'time Mr. Sawyer made that statement was Mr. Tatum 
there? A. Yes, he was, sir. 
Q. Now did Tatum reply to whatever Sawyer said? A. He did, 


yes, sir. 
Q. Tell us what Tatum said? A. Tatum stated that he had planned 
the robbery at 1601 Eleventh Street; that he had received a portion of 


the proceeds of the crime, to-wit, $10.00. Tatum denied that he was 
present at the time of the robbery. He stated he did not know why he 
told the other officer that he acted as a look out; that what he was saying 
now was the truth, that he planned the robbery -- his words were, that 
he set it up. He received $10.00 proceeds of that crime as his share of 
the proceeds of the robbery. 

MR. CAPUTY: No further questions, Your Honor. 

THE COURT: You may examine. 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Detective Smith, did the Defendant Tatum take the stand or 

go into the witness box before the Commissioner? A. He did not, no, sir. 
194 Q. These statements that you say he made, where was the def- 

endant when he made these statements? A. He was seated in the chair 
at the table directly in front of the Commissioner. 

Q. Did he state this to the Commissioner? A. He did, yes, sir. 

Q. Was this hearing reported? A. Do you mean with a court 
reporter present? 

Q. Yes? A. No, sir, it was not. 

Q. And you stated Detective, he said to the Commissioner: (1) 
I planned this robbery; and (2) $10.00 was my share. Is that correct? 
A. That is correct, yes, sir. 

Q. Did he state also that he was not the lookout man? Is that 
correct? A. He did, yes, sir. 

Q. What did he state in regard to that? A. He stated that he was 
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not present, that he did not know why he had told this other officer that 
he was the lookout man and what he was now saying was the truth. 

Q. That he was not at the robbery? A. That he was not the 
lookout man, that he had set the robbery up, and what he was now saying 
was the truth. 

Q. Did he say that he was not -- 

THE COURT: Give him a chance, please, do not interrupt the 
witness. 

MR. KAY: I beg your pardon. 

THE COURT: Al right. 

BY MR. KAY: 

Q. Did he say that he was not at the robbery? A. No. 

MR. CAPUTY: Your Honor please, I object to the repetition. 
He has gone into this before. 

THE COURT: I will let you ask him one more time -- what did 
he state about whether or not he was present at the robbery? 

THE WITNESS: He said he was not present at the robbery. 

MR. KAY: Thank you. No further questions. 

* * * * 
PAUL H. MEYERHOEFFER 
having been called as a witness by the Government and, having been 
first duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. State your name and assignment, please? A. Detective Paul 


H. Meyerhoeffer, assignment, safe squad, Metropolitan Police 
Department. 


*x * * * 


Q. Do you know Elwood Sawyer? A. I do. 
Q. Do you know one Elmer Tatum? A. I do. 
Q. Do you see either one of them in this court room? A. Yes. 
Q. Would you point them out and tell us who is who? A. Sawyer 
is the boy in the beige jacket and Tatum is the boy with the checkered 
shirt. 
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MR. CAPUTY: May the record show, Your Honor please, that 
the witness has identified Defendants Sawyer and Tatum? 
THE COURT: The record will so show. 
[ BY MR. CAPUTY:] 
Q. Now can you tell us, sir, whether you had taken either one or 
poth of these defendants before the United States Commissioner for a 


preliminary hearing? A. Yes, I did. 


Q. Do you recall what day it was? A, It was January 23d, 1961. 

Q. Did you go with any other officer ? +A. Idid. 

Q. With whom? A. Detective Douglas Smith, also attached to 
the robbery squad. 

Q. What time was it that you were before the United States 
Commissioner? A, 11:15 -- 11:50 A.M. 

* * * * * 

Q. At the time you were before the Commissioner can you tell 
us whether the Commissioner advised these defendants of their con- 
stitutional rights? A. He did. 

Q. Tell us about it, what the Commissioner said? A. He first 
advised both defendants of their rights and they requested a hearing. 
Detective Smith got up and presented t he facts to the Commissioner. 

THE COURT: Excuse me. Do you recall what was said in sub- 
stance? You said he advised them of their rights. What did he say in 
respect to that? That they had a right to counsel or what? 

THE WITNESS: That they had a right to counsel and that anything 
that they said at this hearing could be used against them in trial. 

Q. Did he tell them that they did not have to say anything ? 

A. Yes, he did. 

Q. Now was ahearing held? A. Yes. 

Q. And during this time that a hearing was held before the 
Commissioner ‘can you tell us whether anything was said by either one 
of these defendants concerning this robbery? A. Yes, there was. 
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Q. Now taking Sawyer, can you tell us what, if anything, he said 
on this occasion? A. Sawyer at this time stated that Tatum was not 
involved -- 

Q. No, do not tell us what he said about Tatum, just tell us 
what Sawyer said about himself, if anything. concerning this robbery 
at the High Store. 

MR. FREY: Your Honor I object to that question. The officer 
was going to tell us what Sawyer said and he started to say what Sawyer 
said and he objected to it because he said Tatum wasn't in/it. 

THE COURT: Well now Mr. Frey, let us now not -+ just a 
minute -- I have told the jury and I will tell them again, it does not make 
any difference what counsel says the witness said, it is your recollection 
that governs. 

* * 
BY MR. CAPUTY: 

Q. Tell us what Sawyer said? A. Sawyer stated that he was in- 
volved in the robbery. 

MR. CAPUTY: Involved is a conclusion. 

Q. Will you please tell us what Sawyer said? A. Mayl refer to 
my notes please? 

Q. Have you exhausted your memory? A. No, it is not but I 
wanted to get the thing straight. Sawyer stated that he was the one who 
participated in the robbery. The Commissioner at this time told him to 
remain silent and he continued to talk. 

Q. What did he say? A. At this time that Tatum -- 

MR. KAY: Your Honor please, I object. 

THE COURT: All right, do you object to what he said about Tatum? 

MR. KAY: Yes, sir, Your Honor. 

THE COURT: All right, leave out what he said about Tatum. 

[BY MR. CAPUTY:] 

Q. Did he make a statement concerning Tatum? A. He did. 

Q. Was Tatum there at the time Sawyer made a statement concerning 
Tatum? A. He was. 
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Q. And without telling us what Sawyer said about Tatum, did 
Tatum make a reply to what Sawyer said about Tatum? A. He did. 

Q. Tell us what Tatum said? A. Tatum stated that he did not 
participate in the robbery but he planned the robbery and received 
$10.00 as his share of it, of the proceeds, and that he did not know why 
he ever made a statement that he had participated in the robbery, in the 
commission of the robbery. But at this point, this last statement he made 
was true. 

MR. CAPUTY: That is all, Your Honor. 

THE COURT: All right, you may examine. 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Detective Meyerhoeffer, did Defendant Tatum testify at the 
preliminary hearing? A. Yes. 

Q. Did he testify other than the statement that you just mentioned 
that he said in reply to a statement made by Mr. Sawyer? A. That was 

all -- he made a statement. 

Q. Was he sworn under oath, do you recall? A. I don't recall, no. 

Q. Inother words, he didn't testify? Is that correct? A. No, 
he didn't take the stand, he was merely before the Commissioner. 

Q. He was not sworn? Is that correct? A. I do not think so, 

I am not sure. 

Q. And the statement that he made which you just related, was 
merely a reply to a statement made by Defendant Sawyer? Is that correct? 
A. Yes. 

MR. KAY: No further questions, Your Honor. 

* * * * 

MR. CAPUTY: The Government rests. 

THE COURT: All right the Government rests. Are there any 
motions either side wishes to make? 

MR. KAY: May we approach the bench, Your Honor? 

THE COURT: You may. 
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AT THE BENCH IN A LOW MONOTONE: 
MR. KAY: At this time I would like to make a motion that we 
have the Defendant Tatum's charge acquitted on the ground that the 
confession was obtained after the defendant was arrested without a 
warrant, and that the arrest was illegal, and , therefore, the confession 
was obtained pursuant to that illegal arrest. And the second point is, 
there is not sufficient corpus for the confession to let it go to the jury. 
THE COURT: Motion denied. 
MR. FREY: I have a motion, Your Honor. 
THE COURT: Do you want to state your grounds? 
MR. FREY: My recollection is, if Your Honor please, that the 
contradictory statements of the officers up to this time onj|certain 
salient facts in this case, together with testimony which Your Honor 
has heard from these witnesses, that I think the whole thing ought to be 
thrown out. 
THE COURT: I do not think so. The motion is denied. 
* * * * * 
207 MR. FREY: Mr. Sawyer will take the stand, 
Whereupon 
ELWOOD SAWYER 
* * * 
DIRECT EXAMINATION 
BY MR. FREY: 
*x * * * * 
209 Q. Now there came an evening on December 30, 1960, where 
were you on that evening? A. Around to Harold Nelson's house. 


*x *x * * * 


Q. What time did you get there? A. About 7:00 o'clock. 


* * * * * 


211 Q. How long did you stay with him? A. From 7:00 o'clock until 


about 12:30 that night. 
Q. Then where did you go after that? A. I went straight back 


home. 
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Q. Now there came a time when you were picked up by the officers. 
Will you tell us where that was and under what circumstances? 
A. I was picked up at Seventh and Florida Avenue, in a carry-out 
shop there around 3:30, Henry Madden and I and this Detective Caldwell 
came along and so I got ready to leave out and he went back out to the 


police car and two more detectives -- they came in there, and asked 


me my name, andI told them my name. And they asked Henry Madden 
his name and he told them his name. 

They didn't tell us what they wanted us for or what they were 
looking for and I asked them where they were from, and they told us 
from the robbery squad, and I told them I didn't do nothing and they 

212 called a wagon and took me down to the police station. And when 
I got to the police station it was about twenty minutes to 4:00. 

Detective Caldwell called me up to the desk and asked me about 
a crime that took place up on Eleventh Street and Q Street and I told them 
I didn't know nothing about it. And Detective Caldwell told me if I 
didn't come up with something, say something, they were going to beat 
me up, and I told them I had no knowledge of no crime andI couldn't 
say nothing, and that I hadn't done nothing. 

Q. You say you were taken to headquarters, to the robbery squad? 
A. Yes, sir. 

Q. Who was present besides you? A. Henry Madden, Earl 
Tatum, McCloud, Thomas Simms, Wilbur Queen. 

Q. Were they all there at one time? A. Yes, sir. And the 
police and I didn’t see no newspaper reporters there. 

Q. After you got down to headquarters, what happened? 

A. Just like I said, Detective Caldwell called me over to a desk and 
ask me about a crime I had committed at Eleventh andQ. AndI told 
him I had committed no crime and I didn't know nothing about it. And 
he told me before this evening was over I was going to know something 
about it so they put the handcuffs on me and took me in a corner and 
213 asked me about it again and I told him I didn't know nothing about it, 
and they started beating my chest and face. And I would say about 
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twenty or thirty minutes later I had a piece of paper before me to sign 
and put my name underneath, and I signed a piece of paper of which I 
had no knowledge of what was on it. 
Q. Who was present at the time you say the officer|assaulted 
you? Who assaulted you? A. Detective Caldwell andI do not know the 
other one's name but I could identify him though. 
Q. The big fellow who got on the stand? A. Yes, sir. 
Q. Who was present at that time? A. Earl Tatum, Wilbur Queen, 
Thomas Simms, Henry Madden, McCloud, there was about thirteen of 
us plus thirteen officers. 
Q. Well were you the only one who was treated that way? 
A. No, sir. I would say that everybody in there was beaten some time 
that evening. 
Q. How long were you inthere? A. I was in there from about 
3:30 -- I would say approximately 8:00 or 8:30 that night to go down to 
the block. 
Q. Did you see this woman from the High Store? A. No, sir, I 
did not see her. I seen her the following morning. I seen her the following 
morning. 
Q. Did you know who she was? A. No, sir, I didn't know her. 
Q. Were you in that High Store on the 30th of December? 
A. No, sir. 
Q. Did you get any of the loot? A. No, sir. 
Q. When you were arrested did you have any money about you? 
A. I hada dollar and five cents. 
Q. Where did you get that? A. I got 75 cents from my mother 
and a quarter from a boy named Briscoe. 
Q. Now this so-called confession, were you advised by anybody? 
A. I wasn't advised of nothing. 
Q. Were you told that if you signed this it could be used against 
you? A. I wasn't told nothing. 


Q. Inother words, you were forced to sign it? A, Yes, sir. 
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THE COURT: You may ask him what happened. 
[BY MR. FREY:] 

Q. Just tell us what happened in the presence of these other 
boys? A. I was beaten continuously for about I would say for about 
twenty or thirty minutes. 

Q. Well why did you sign it? A. Because I was beaten and I was 

tired of being beaten. 

MR. FREY: That's all. 

THE COURT: You may inquire. . 

CROSS EXAMINATION 
BY MR. CAPUTY: 
Q. Continuously for twenty or thirty minutes is your statement 


that you were beaten by the police? Is that correct? A. Yes, sir, yes, 


sir. 
* * * * * 

Q. Well now you said continuously. Do you mean no stop, no let 
up and for twenty or thirty minutes the police were beating you? 
A. I can't say that. 

Q. Well what do you mean by continuously? A. I meanI was 
beaten in that period of time which I cannot say I was beaten for twenty 
or thirty minutes but I was beaten within that period of time. 

* * * * * 
Now about how many times can you say that you were struck? 
. I could not count them. 
Well, once? A. Like I said, I cannot say. 
An awful lot? Is that it? A. That is right. 
By more than one officer? Right? A. By two officers. 
By Caldwell, whom you mentioned by name and by Blancato? 
A. That's right. 

MR. CAPUTY: Stand up. 

THE WITNESS: That one right there. 

Q. Did they have anything in their hands when they hit you? 

A. I don't know if they had anything in their hands or not. 
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Q. Did they hit you with their hands? A. They hit me with their 


fists. 
Q. Closed fists or open hands? A. Closed fists and open hands. 
Q. Hit you pretty hard? A. That's right. 
Q. Around the face? A. Yes. 
Q. Did Blancato hit you in the face pretty hard? A. No, he didn't 
hit me in my face. He hit me in my chest and ribs and everything. 
Q. Hit you pretty hard? A. That's right. 
Q. Many times in the chest and ribs? A. Like I toldyou, I was 
hit a whole lot of times. I can't say how many times. 
Q. All right. How about the other person, Caldwell, |he hit you 
in the face though? A. He hit me in my face and back. 
Did he hit you hard in the face? A. That's right. 
With his fist? A. That's right. 
Were you standing or were you seated? A. I was setting. 
. Whereabouts in the face were you hit? A. Not in|the face. 
Do you have any marks or bruises? A. No, I have none. 
Did you have any swelling on your face? A. I didn't have none. 
Did you have any cuts on your face as a result of being hit hard 
as a result of having been hit in the face by Officer Caldwell? 
A. I didn't have none. 
* * * * * 
221 Q. Now when you were struck on the body and were struck on the 
face by both of these officers, did you make an outward cry|of pain when 
you were hit? A. I hollered one time. 
Q. Just once? A. That's right. 
Q. What did you holler? A. I hollered ouch. 
Q. That is the only time? A. How can a man holler|anyway. 
Q. Is that the only time you hollered ouch? A. That's right, 
just once. 
Q. Just once. Now is it that the other times it did not hurt and you 
did not holler ouch? Is that correct? A. Yes, it hurt. 
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Q. Now did you holler that pretty loud? A. Yes, I hollered loud. 
* * * * * 

222 Q. Now at the time that you came before the Commissioner on 
the 23d of January, did you tell the Commissioner: I want to make a 
complaint, that I have been beaten by the police? A. I didn't tell him. 

* * * * * 

223 Q. Now at the time Mrs. Body came to the robbery squad office 
around 5:00 o'clock, on January 22d, you did not say to Mrs. Body, the 
police have beaten me, go tell somebody about it? A. I didn't see her. 

Q. You didn't see her? A. No. 

Q. Now are you telling me that Mrs. Body was not at the robbery 
squad office around 5:00 or 5:30 o'clock on the 23d day of January? 

A. I don't know if she was there or not, I didn't see her. 

Q. Well, now did you on the 22d January, when you say you were 
in the robbery squad office in the presence of Detective Mark Gray -- 
stand up Mr. Gray (the man stood) -- you may be seated now. Did you 
not in his presence say to Mrs. Body that she was the person whom you 
identified as the victim of the holdup? Did you identify her? 

A. I didn't see her until the next morning. 
* * * * * 

224 Q. Now when you were taken before the Commissioner on the 
23d of January, you were at the Commissioner's with Tatum? Is that 
right? A. That's right. 

* * * * * 

225 Q. You didn't tell the Commissioner that you committed this 

robbery? A. I didn't tell the Commissioner I committed no robbery. 
* sd * * * 

226 Q. Now where did you say you were on the 30th of December? 
A. December 30th. 

Q. Yes? A. Down at Harold Nelson's house. 

* *x * * * 

Q. Who was there at the time you got there? A. Harold Nelson 

was there. 
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Q. Anybody else? A. Iam not for sure but I think his sister was 
there. I am not for sure. 
227 Q. Is he the only one who was there? A. Like I said, I think his 
sister was there. 
* *x * * * 
Q. Did you watch television? A. We watched television. 
Q. Just you and Nelson? A. Yes. 
Q. Did Patricia Nelson watch it too? A. I think she watched it a 
little bit. 
Q. Was she in the living room with you? A. She was in there a 
little while. 
Q. How long did she stay in the living room? A. I don't know. 
Q. How long was Patricia Nelson in your presence jon this night 
of December 30th? A. What do you mean in my presence? 
Q. How long did you see her during the period of time that you 
were there? A. I don't know. 
Q. Did you see her when you first came into the house? A. I don't 
know. 
Q. You don't know? When was it when you first saw her at the 
premises there? A. I don't know. 
230 Q. Was it early or late that you saw her? A. I don't know. 
Q. Well now when you first saw her did she come from the outside 


or did she come from another room in the house? A. I don't know. 
Q. Well now you don't know whether she came from the outside or 
whether she came from another part of the house? A. No. 


* * * * * 


231 Q. Iam showing you Government's Exhibit 2 in evidence here. 
That is your signature? Isn't that so? A. That is my signature. 
Q. And you signed it? A. I signed it. 
Q. It was read to you by Detective Blancato? A. |No, sir. 
Q. You signed it without reading it? A. It wasn't read to me or 
nothing. 
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Q. What did he say? Did he say to you: Sign this or I will beat 
you more? Is that what he said? A. I don't think that is the expression 
he used. 

Q. What did he say? A. He told me, sign this piece of paper like 
this unless I keep on beating on you and I went on ahead and signed it, 
with no knowledge of what was on it. 

Q. But Detective Blancato was the one who typed this, wasn't he? 
A. Ican't say. I didn't see him type nothing. 

Q. You didn't see him type it? A. I didn't see him type it. 

* * * * * 
WILBUR NORRIS QUEEN 
having been called as a witness by the defense and having been first duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FREY: 

Q. What is your full name? A. Wilbur Norris Queen. 

Q. Where do you live? A. 469 Ridge Street, Apartment 3, North- 
west. 

THE COURT: Now you are going to have to speak a little louder 
than that. 

MR. FREY: I was just going to ask him to speak louder. 

THE COURT: Now Mr. Frey, let me suggest this: You stand at the 
end of the jury box. 

MR. FREY: That kinda muddles the whole thing. 

THE COURT: I find if lawyers stand back a little bit they are in- 
clined to speak louder. Do you not see? 

You may stand here if you wish though. It does not make any 
difference. 

BY MR. FREY: 

Q. Directing your attention to January 22d of this year, where 
were you on that day? A. January 22d, I was at No. 1 Precinct. 

MR. FREY: Speak louder. 


Q. Now were you present at the robbery squad room when Sawyer, 
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Tatum, Simms, Griffin, were present? A. I was there when Sawyer, 


Tatum, Simms, but not Griffin, were present. 

MR. FREY: I can't hear you. 

A. I was there when Sawyer, Tatum and Simms were present but 
Griffin was not present. 

Q. Now on that occasion what, if anything, happened? Do you 
know? A. Yes, sir, a number of the boys were questioned and some 
were beaten. 

Q. Was Sawyer touched at all? A. Yes, sir, Sawyer was beaten. 

Q. Whereabouts? A. There was a little room partitioned off in 
the robbery squad. It had three sides and one open side and Sawyer 
was handcuffed and taken in there and beaten. 

Q. Do you know the officer who was beating him when you see 
him? A. Yes, sir. 

MR. FREY: Will the officers please stand? 

THE COURT: All of them? Let them all stand. 

(The officers in the court room stood.) 

Q. Can you tell the Court and the jury which, if any of those 
officers, beat upon Sawyer? Which one? A. It was the gentleman that 
has just come in with the brown suit on. 

Q. The one who just came in? A. Blancato I think his name is 
and the other heavy set officer. 

Q. The one to the right? A. Yes, sir. 

Q. How about the one next to him? A. Yes, sir. 

Q. Any other officer? A. No, sir. 

THE COURT: Well which one has he identified? I do not know one 
from the other, frankly. 

Q. What is your name? A. Sergeant Gray. 

THE COURT: Was that the gentleman? 

THE WITNESS: Caldwell. I mean Blancato. 

[BY MR. FREY:] 
Q. Blancato? A. Yes, sir. 
Q. Is he the one who did it? A. Yes, sir. 
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THE COURT: Whom did he beat? 

THE WITNESS: Sawyer. 

THE COURT: Is he the only one? 

THE WITNESS: The other heavy set officer. 

THE COURT: Which one? To your left? 

THE WITNESS: No, standing beside Mr. Blancato. 

BY MR. FREY: 

Q. Are those the two officers who beat Sawyer? A. Yes, sir. 

THE COURT: All right, you may sit down. Have these officers 
already testified? 

MR. CAPUTY: Yes, Your Honor. 

THE COURT: All right they may stay in. Let them come back and 
listen to what this man has to say. 

MR. CAPUTY: That is what I want. 

THE COURT: I suggest you officers remain in the court room and 
listen to what this man has to say about these alleged beatings. 

BY MR. FREY: 

Q. Will you say if any of those officers malhandled you or hurt 
you or beat you? A. No, sir, I was not beaten. 

Q. You were not? A. No, sir. 

Q. Now do you know of any reason why they beat Sawyer? 

A. I don't exactly the reason why they beat Sawyer but I can tell you the 
reason why they were beating most allthe other boys. 

Q. Were you present when they tried to have Sawyer sign a so- 
called confession? A. I was sitting in a corner of the robbery squad and 
Sawyer was sitiing on the other side down a little ways almost hid from 
my view. 

Q. Did you make a confession on that occasion? A. Yes, I was 
forced to sign a confession. 

Q. Were you at High's Ice Cream Store on December 30th? 

A. I was near there but I wasn't at it. 
Q. Was Sawyer there? A. No, sir. 
Q. Was Tatum there? A. No, sir. 
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Q. And did you see them force Sawyer to sign any so-called 

confession? A. I didn't see them when they forced Sawyer. All 
I seen I could see him sitting beside the typewriter when he was typing. 

Q. You could hear the conversation, couldn't you? |A. No, sir. 

Q. Did you hear them when they went to Sawyer to ask him to 
sign that confession, anything that they said? A. I could|see them 
walk toward him but I couldn't exactly hear what they were saying. 

Q. Were you advised or did you hear Sawyer advised as to his 
constitutional rights, that if he made a confession that it could be used 
against him? A. No, sir. 

Q. Did they tell you that? A. No, sir. All they told me was 
that I had to sign it. 

MR. FREY: That is all. 

THE COURT: All right, you may examine. 

CROSS EXAMINATION 
BY MR. CAPUTY: 


Q. Now you say you too was forced to sign a confession? 


A. Lhad been forced to sign a confession. 
Q. Now you have signed more than one confession involving more 
than one case, haven't you? 
A. I signed two confessions. 
Q. And despite the fact that you signed these confessions, you 
have pleaded guilty to those cases where you have signed| confessions, 
haven't you? A. I have pleaded guilty only in one case. 
Q. Now you were arrested in the carry-out shop during the early 
morning hours of January 22 after that robbery there in the carry-out 
shop in the 1400 block of Eleventh Street, Northwest, weren't you? 
A. Yes, sir. 
Q. All right shortly after that, that holdup and you signed a 
confession in that holdup too, didn’t you? A. I signeda confession in 
that holdup. 
Q. Weren't you arrested about a half hour after that holdup of that — 
place in the 1400 block of Eleventh Street on January 22,) you were 
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arrested, weren't you? A. Would you repeat that again? 
Q. You were arrested after the commission of a holdup in the 
1400 block of Eleventh Street, Northwest on the 22d of January, weren't 


you? A. Yea, I was. 
Q. And about a half hour after that holdup you were arrested? 
Is that right? A. I would say about forty-five minutes. 
Q. All right and you signed a confession in that case? Is that 
correct? A. Yea, that is correct. 
Q. Now are you saying that you signed a confession there? Didn't 
you? A. At No. 1 Precinct I did. 
Q. Yes. ‘But you didn't do that, you didn’t commit that holdup? 
Is that what you are saying? A. What holdup? 
Q. The one that you were arrested a half hour after that holdup, 
you were arrested, weren't you? A. I do not deny it. 
Q. Was that confession forced too? That one? A. That one 
wasn't forced, no. 
Q. That one wasn't forced? A. No. 
Q. Now this one that you signed a statement in this holdup that 
we are trying here too? Is that correct? A. Repeat that. 
Q. You signed a statement concerning High's Store too, didn't 
you? A. Yea, I was forced to sign it. 
Q. By whom? A. I believe it was one officer that is not in the 
group there. 
Q. It was not Blancato, was it? A. No, Blancato didn't talk to me. 
Q. And is it your testimony that Sawyer didn't tell you to testify here 
today that Sawyer didn’t take part in this robbery of the High's Store on 
December 30? 
MR. CAPUTY: May I have this marked as Government's Exhibit 
4 for Identification? A. I didn't understand the first part of your question. 
Q. You testified that Sawyer had nothing to do with this robbery 
at the High's Store? Is that correct? A. Iam. 
THE DEPUTY CLERK: Government's Exhibit 4 for Identification. 
(Document marked for identification.) 
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[BY MR. CAPUTY:] 
Q. Now in your statement, showing you what has been marked as 
Government's Exhibit 4 for Identification, you did say in this statement 
that Sawyer took part in this robbery, didn't you? A. Yes, I was forced 
to put Sawyer's name in there. 
THE COURT: Now just a minute, let me explain something to 
the jury. Let me see that statement. (Statement passed to the Court.) 
Now ladies and gentlemen of the jury, as you have observed 
through this trial and other trials, when a witness is placed on the stand 
by counsel either for the Government or for the defendant, that attorney 
in effect states to the jury as follows although not in so many words: 
We vouch for the credibility of this witness, we want the jury to believe 
this witness, so that when Mr. Frey placed this witness on the stand as 
a defense witness, he, in effect, represented to the|jury that he 
wants you to believe the testimony of this witness, which you have a 
right to do or not to do. | 


Now on cross-examination, which is going on now, iar the purpose 
of affecting the credibility of the witness if he can, the Gavernment is 
entitled to show, if he can, that on some prior occasion before today, 
this witness made a statement contradicting what he said on direct 


examination. 

Now the only purpose for which you can receive ie) kind of tes- 
timony is so that you may determine in your own minds how much weight 
or credibility you are going to place in the testimony of this witness. It 
is not offered as proof of the substantive facts, or proof of the facts, so 
that the only reason you are permitted to hear this kind of testimony, if 
you find that he did make a contradictory statement on a prior occasion, 
as going to affect his credibility as a witness. | 

I hope I have made myself clear. 

Now you may proceed. 

BY MR, CAPUTY: 

Q. Showing you Government's Exhibit 4 for Identification, that is 

your signature, isn't it? A. Yes, that is my signature. 
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Q. Now did you tell the police officer that Sawyer, as named in 
here, was involved in this robbery at High's Store? Did you tell them 
that? A. When] first was talking to the officer about it, I told them 

it was a boy I did not know. I did not know the boy's name. And 
so when Sawyer was brought in the police officer told me now all I have 
to do was put Sawyer's name in it and that he would see that I would do 
no time in jail. 

Q. What was that? A. That he would see that I would do no time 
in jail. 

The police told you that? A. Yea. 
The policeman who typed that statement? A. Yea. 

Q. They told you if you said Sawyer was involved that you wouldn't 
do no time in jail? A. Said if I put that boy's name into it. 


Q. 
Q. 


Q. If you put Sawyer's name into it? A. Yea. 

Q. So this statement isn't true? A. No. 

Q. Did you read it? A. Yes. 

Q. Is any part of that statement true? A. Yes, part of it is true. 

Q. Well let me ask you: How much of this is true? 

MR. FREY: At this point, Your Honor, I would like to ask the 
District Attorney to allow him to read that first one. 

THE COURT: Well now Mr. Caputy, I am going to permit you to 
cross-examine this witness on the parts of the statement which you 
claim contradict what he said on the stand. Those are the only parts I 
will permit you to ask him about, for the zesoous I stated to the jury. 

* * 
[ BY MR. CAPUTY:] 

Q. When you say you were forced to sign Government's Exhibit 
4 for Identification, what do you mean by that? A. Well, after it was 
typed and written and the officer put it in front of me, he said: Sign it. 
So he put it down in front of me and put a pen down in front of me and I 
pushed the pen away so he said I had to sign it. He said I had to sign it. 
And I seen a couple other fellows who was in the robbery squad refuse 
to sign something, and they were handcuffed and taken out and when they 
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was brought back they looked as if they were beaten, andjon being afraid 
of getting beaten, I signed it. 
* * * * * 
Q. Did you see them beat Sawyer? A. I saw them beat Sawyer. 
244 He was in a partitioned off room, where I was setting I could look 


into the room. 


* * * * * 
Q. Did both of those officers hit him once or more than once? 
A. He was hit more than once. 
Q. About the face? A. I wouldn't exactly say the face but through 
the inner section. 
Q. Did you see any of them hit him in the face? A. No, except for 
once they smacked him. 
Q. Who hit that smack? A. Officer Blancato. 
* * * * * 
Q. Now did Sawyer make any outcries at the time |he was being 
beaten by these police officers? A. ALI heard was, he said he didn't 
know. That is all I heard. 
Q. Did he cry out when he was being hit by these police officers? 
A. No, not to my knowledge. 
MR. CAPUTY: Stand up, please, Officer Caldwell. 
(The officer stood up in the court room.) 
[BY MR. CAPUTY:] 
Q. Did you see this officer beat Sawyer too? A. j|No, sir. 
Q. You are sure about that? A. Not to my knowledge. 


* * * * | ae 


Q. Now can you tell us whether Sawyer had any marks or bruises 
around his face? A. No, I didn't see any. 


* * * * * 


Q. Did that beating of Sawyer last very long? A. Not too long, 
about five minutes. 
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MR. CAPUTY: Would you stand up, please, Mrs. Body? 
(Mrs. Body stood up in the court room.) 
Q. -- do you know this lady? A. Yea, I have seen her before. 
Q. When did you see her? 


* * 


A. AtNo. 1 Precinct. 
Q. Was that on a Sunday afternoon that you saw her, the same day 


that you were arrested? A. I guess So. 
248 Q. Well now wasn't it the same day that you were arrested that 
you saw Mrs. Body at the robbery squad? A. In the late afternoon. 

Q. And at the time you saw her Sawyer was there too, wasn't he? 
A. Sawyer was sitting on the other side of the room. 

Q. Yes. Tatum was there too? Is that correct? A. Yes. 

* * * *x * 

Q. Now did you see and hear Tatum say to her: You had a pail 
of water on that day and you are the one that we robbed? A. I was not 
setting in on the conversation that they held. 

Q. You were not sitting in on it? Is that correct? A. That's right. 


* * * * * 
CROSS EXAMINATION 
BY MR. KAY: 
Q. Mr. Queen, were you involved in the robbery of the High Store 
at Eleventh and Q Streets, Northwest, on December 30, 1960? 


A. I was. 
Q. Were there other boys involved in that robbery with you, sir? 


A. Yes, sir, there were. 

Q. Who were those other boys? A. There was Simms and a 
couple more boys. I don't know their names. 

Q. Was Earl Tatum one of the boys who was with you that evening? 
A. No, sir. 

Q. Was Earl Tatum with you at any time during the evening of 
December 30, 1960? A. I hadn't seen Earl Tatum all that day. 

Q. Was Earl Tatum the person who planned this robbery? 
A. No, sir. 
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Q. Did Earl Tatum get any money that was taken from the High's 
Store? A. No, sir. 
250 Q. Did you get any money, Mr. Queen? A. Yes, /I did. 
Q. How much money did you get? How much did you personally 
receive? A. I think between $5.00 and $10.00. 
Q. Did Mr. Simms get any money? A. Yes, sir. 
Q. What are the names of the other boys who were involved? 
A. I don't know the boys names. I only know them by face. 
* * *x *x * 
RECROSS EXAMINATION 
BY MR. CAPUTY: 
Q. Showing you this statement which you signed, wasn't that state- 
ment and did you sign it around 10:00 o'clock in the morning of that day? 
THE COURT: What day is this? 
MR, CAPUTY: Of January 22d. 
[BY MR. CAPUTY:] 


Q. Didn't you sign that around 10:00 o'clock in the morning? 
Wasn't that statement -- A. I don't know what time it was. 


* x * * * 


254 Q. Well now you know as a matter of fact, do you not, that it was 
in the morning that you gave that statement and that Sawyer wasn't arrested 
until 3:30 in the afternoon? A. I gave that statement in/the afternoon. 


* * * * * 


MR. CAPUTY: I will offer it. I will offer it later. 
* * * * *x 
THOMAS JAMES SIMMS, JR. 
having been called as a witness by the defense, and having been first duly 
255 sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FREY: 
Q. What is your full name, please? A. Thomas James Simms, Jr. 
Q. Where do you live? A. 1462 Girard Street, Northwest. 
Q. Directing your attention to December 30, 1960, which was the 
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night before New Year's Eve, were you in the vicinity of around High's 
Store in the 1600 block of Eleventh Street that night? A. Yes, sir. 

Q. Did you go in that store that night? A. Yes, sir. 

Q. Now was anybody with you? Was Sawyer with you on that 


occasion, Elwood Sawyer? A. No, sir. 
Q. Was he in there when you all went in that store? A. No, sir. 
Q. Who went in there with you? A. Me, Wilbur Queen, Stanley 
McCloud and Aaron Tonny. 
THE COURT: You and who else? 
THE WITNESS: Wilbur Queen. 
[ BY MR. FREY: ] 
Did you know Sawyer before this night? A. About a month. 
Huh? A. About a month. 
About a month? A. Yes. 
Well, did you or have you seen him since? A. Yes, I have seen 
him a couple times. 
Q. Where did you see him? A. Ata dance. 
Q. Huh? A. Both times at dances. 
Q. Atadance? A. Yes, sir, a dance. 
Q. You are positive that he wasn't there on December 30, at the 
High's Store on December 30th? A. Yes, sir. 
* * * * * 
Q. Were you present at any time when he was being interrogated 
down there? A. Yes, sir. 
257 Q. Do you know by whom? A. He was being interrogated by 
Officer Blancato and Sergeant Caldwell. 
Q. Who else? A. And by the policemen there at the robbery squad. 
Q. How many policemen were there on that occasion? A. I 
couldn't say for sure. 
Many of them? A. Yes, sir. 
Did you see any newspaper men there? A. No, sir. 
Did you see any press reporters there? A. No, sir. 
Did you see any ill treatment to Sawyer by anybody? A. Yes, sir. 
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Q. What did you see? A. I saw another guy being beaten, 
smacked and hit, kicked and everything else. 
Q. Who was it that hit him? A. Mostly Officer Blancato did 


most of the hitting. 
* * * * * 
258 Q. All right did there come a time when he was forced or he made 
a confession? A. Oh, a lot of people made confessions. 
Q. Huh? A. A lot of people made confessions. 
Q. Under what conditions did you make them? A. | Mostly under 


fear. 
* * * 


CROSS EXAMINATION 
BY MR. CAPUTY: 


*x * * * * 


260 Q. I see. Now on this day what time was it in the daytime that 
you had seen Sawyer at the robbery squad office? A. It was about -- 


after 3:00 o'clock. 
Q. After 3:00 o'clock? A. Yes, sir. 
Q. And you stated that Caldwell and Blancato beat him? A. I 
stated that Caldwell and Blancato had him in this, I should say in this 
closed-in corner of the room and from what I could see I/could see both 
of them hitting him. 
Q. You did see both of them? A. Yes, sir. 
Q. Were they hitting him many times? A. I saw Officer 
Blancato hit him many times. 
Q. What part of the body? A. Mostly in the mid section. He 
smacked him in the face a couple times. 
Q. Did he hit him hard, do you think? A. I wouldn't know. I 
didn't hear the licks or nothing like that. 
Q. What time of the day did that happen? A. It was after 3:00 
o'clock. I don't know exactly what time it was. 
Q. Did they beat you too? A. No, sir, they didn't beat me. 
Q. Did they beat Tatum too? A. Yes, sir. | 
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Q. Now you say that Sawyer didn't take part in this robbery of 
High's Store? Is that correct? A. Yes, sir. 
Q. Do you remember testifying at the grand jury? A. Yes, sir. 


x * * * * 


MR. FREY: I object to that Your Honor unless he is advised of 


his constitutional rights. 

THE COURT: This is offered for the purpose of impeachment? 

MR. CAPUTY: Impeachment, correct, Your Honor. 

THE COURT: Well I do not know what rights you are talking about. 
Suppose you approach the bench and tell me what you have in mind. 

AT THE BENCH IN A LOW MONOTONE: 

THE COURT: If the Government is able to show a prior statement 
that contradicts' what the defendant on this witness stand said on the 
stand, why would it not be admissible, if he went before the grand jury 
and made one statement in which he implicated one of these men? 

MR. FREY: He implicated himself too. 

MR. CAPUTY: He was indicted on this one and this one I dismissed 
because he pleaded guilty on the other two. 

THE COURT: He pleaded guilty on two of them? 

MR. FREY: I understand Your Honor but I really think he is en- 
titled to be advised of his constitutional rights. It is going to be a 
question of whether or not they are trying to indict him for perjury. I 
think his constitutional rights under the circumstances should be explained. 

THE COURT: Do you want me to tell him he has a right not to 
answer this question if he feels his answer might incriminate him? 

MR. CAPUTY: I think he has to answer the question. 

He is a witness and he testified and this is proper impeachment. 

THE COURT: I think he ought to be required to answer this question. 

MR, FREY: Won't you instruct him? 

THE COURT: No, I think ifa witness goes before a grand jury and 
testifies on one thing and comes into court and takes the witness stand 
and exonerates a man he has already implicated, I think the Government 
has a right to bring that fact out. I will tell the jury the purpose for 
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which they can receive this evidence is not for the purpose of proving this 
man was implicated but for the purpose of determining how much credence 
they will give to his testimony. This is the purpose of this. 

MR. FREY: If he had an attorney, an attorney would advise him 
accordingly. 

THE COURT: I think under the facts in this case, in view of the 
fact this case has been dismissed, he has implicated this! chap Sawyer 
before the grand jury, and now he says on the witness stand he was not 
there. I do not think the Government's hands should be bound or tied so 
they cannot show this man is not worthy of belief and that! is what they 
are trying to show. 

MR. KAY: May I make a request, Your Honor? That at the con- 
clusion of the cross-examination that Government counsel and defense 
counsel be permitted to see that portion of the grand jury list used. 

THE COURT: On this witness? 

MR. KAY: Yes, Your Honor. 

THE COURT: He is going to read that portion. Yo 
refer to that portion? 

MR. KAY: May I be permitted to see that portion? 

THE COURT: Do you have any objection? 

MR. CAPUTY: No, the question and answer. 

END OF BENCH. OPEN COURT: 

THE COURT: Ladies and gentlemen of the jury, let me admonish 
you again: The purpose for which you can consider this testimony that is 
about to be developed, I think, for us. Mr. Caputy on cross-examination 
wants to ask this witness a question or two regarding his alleged testimony 
that he gave before the grand jury in connection with this;matter. I think 
it was in March, the early part of March of this year. You will recall 
as I told you before that when a witness is called to the witness stand, 
like this one has been called as a witness by Mr. Frey, on behalf of the 
defendant whom he represents. He says in effect to the jury, he makes 


the representation, although he does not say it in so many words, we 
want you to believe the witness Simms. We want you to believe his 
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testimony. On cross-examination Government counsel is permitted, if 


he can do so, to go in and affect the credibility of this witness Simms, 
be permitted to show that on a prior occasion he allegedly made a 
statement which is inconsistent with the statement he made here on 
direct examination. 

You are to receive that evidence as going to throw light, if you 
feel it does throw light, on the credibility of the witness. You must 
make up your own mind at the proper time how much weight or credence 
you are going to place on this testimony. You have a right to weigh 
these facts. It is for you to determine whether or not he made prior 
contradictory statements. It is not being offered to show the truth of 
that statement, even if he implicated another man. That is not the 
purpose of it being offered. It is being offered to show you that the 
Government does not feel that the witness is worthy of belief. That is 
the Government's position. That is for you to determine from all the 
evidence in the case and from the instructions which the Court will give 
you at the proper time. 

All right make your statement. 

[BY MR. CAPUTY:} 

Q. When you testified at the grand jury, weren't you asked this 
question by the Assistant United States Attorney there in the grand jury 
room, Mr. Stevas, andI am reading from page 8 of this transcript which 
I have, Your Honor. 

This involves a High Store up on 1601 Eleventh Street, Northwest. 
There were two women clerks ir there on December 30, 1960 about 
10:00 o'clock at night. Did you go up there and were you asked that 
question and did you give this answer? Yes. To that question? A. Yes. 

Q. Allright. And weren't you asked this question then reading 
from the same page by Mr. Stevas: Now I will leave the other names 
out. And did Sawyer go in with you? 

THE COURT: Do you object? 

MR. FREY: Yes, Your Honor, I want to object to his reading. 
May I approach the bench? 
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THE COURT: Yes. 
AT THE BENCH IN A LOW MONOTONE: 
MR. FREY: I think he will have to prove they are grand jury 
records and who typed it up. 
THE COURT: Do you think Mr. Caputy, an Assistant United 
States Attorney, would stoop to things of that kind? 
MR. FREY: I think it should be proved first. 
THE COURT: Do you want him to call Mr. Stevas up here? 
MR. FREY: Well, Your Honor -- 
THE COURT: Do you want Mr. Stevas up here? I jam satisfied. 
I never heard of an Assistant United States Attorney in my life that 
would do such an underhanded thing, in all the years that I have been 
associated with the United States Attorney's Office, I never heard of 
such a thing. 
MR. FREY: Well, Your Honor, an Assistant United States 
Attorney said he sent me a copy of the report and I never received 
it. 
THE COURT: It could have gone astray in the mail. 
MR. CAPUTY: Your Honor, I am going to on the basis of this, I 
am going to offer it into evidence after I put the reporter who took it on 
and he testifies about taking it. 
END OF BENCH. OPEN COURT: 
THE COURT: You may proceed. 
[BY MR. CAPUTY:] 
Q. Were you asked the question by Mr. Stevas did Sawyer go in 
with you and did you give the answer yes to that question? A. Yes, I did. 
THE COURT: All right. Is that all? 
MR. CAPUTY: May I have this marked as Government's Exhibit 
Number 5 for Identification, this two page statement? 
THE DEPUTY CLERK: Government's Exhibit 5 for Identification. 
(Document marked for identification.) 
[BY MR. CAPUTY:] 
Q. Showing you what has been marked as Government's Exhibit 
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5 for Identification, which is a two-page statement, I ask you to examine 
it and tell me whether that is your signature at the top of that second page? 
A. Yes. 

Q. Now did you give that statement? A. No. 

Q. You didn't give that statement? A. No. 

Q. Did you sign your initial on the first page? Is that your initial, 
T. S? A. Yes, that is my initial. 

Q. Andis that your name down there? Did you signit? A. Yes, 
I signed it. 

Q. Well, did you tell the police and I am reading from page 2 of 
this statement, we also helped with the High Store job at 11th andQ 
Streets? 

THE COURT: Does this mention Sawyer again? 

MR. CAPUTY: Yes, 

THE COURT: Let me tell the jury the same admonition that I 
gave you awhile ago. That this witness is being cross-examined for the 
purpose so that you can determine in your own mind how much weight 
and credibility you will give to his testimony rather. It is not being 
offered for the truth of the statement. 

All right. 

[BY MR. CAPUTY:] 

Q. Did you tell the police we hustled the High Store job at Eleventh 
and Q Street, Northwest and on that job there were -- andI will leave 
the other names out -- Sawyer? Did you tell them that? A. No, sir. 

Q. Did you tell the police that I had a gun and that Sawyer went 
in with me? Did you tell them that? A. No, sir. 

Q. Now on January 22d, 1961, at the robbery squad office at 
which time you had seen Mrs. Body, did you hear Sawyer say to her, 

269 that you are the’ one that I robbed and that you were carrying a pail of 
water at that time? Did you hear Sawyer say that? A. No, sir. 
* * * * * 

Q. Now did you hear Tatum make any statement on this occasion 
that did you hear Tatum identify Mrs. Body also as the victim of the 
holdup? A. No, sir. 


113 


Q. And did you also hear Tatum say on this occasion, I am talking 
about January 22 at the robbery squad -- did you hear him say yes, you 
had a pail of water on this occasion when we robbed you?) Did you hear 
him say words to that effect? A. No, sir, I did not. 

*x * * * 
REDIRECT EXAMINATION 
BY MR. FREY: 

Q. This statement you made before the grand jury, were you 
offered anything to make that statement in any way, shape, or form? 
A. Yes, sir. 

Q. Huh? A. Yes, sir. 

Q. Well I would like to know under what circumstances did you 
make that statement? A. Officer Blancato and Officer Caldwell had 
me brought over from the District Jail to testify before the grand jury 
and on this prior occasion they told me if I would go before the grand 
jury and tell the people that every boy was there except Tatum they 


would see that Mr. Caputy said he would see that I would get probation 

and by me not having a lawyer and if they would beat a person if you 

drove them to it, they would do it. 
Q. And that is the reason you made this statement before the 


grand jury? A. Yes, sir. 
*x * 


April 25, 1961 


Washington, D.C. 
* * 


CROSS-EXAMINATION 
BY MR. KAY: 
Q. When were you arrested, Mr. Simms? A. I was arrested 
January 22d. 
Q. What time, sir? A. About 3:00 o'clock A.M. 
Q. Three o'clock in the morning? A. Yes, A.M. 
Q. Before you were arrested Mr. Simms, did you know Earl Tatum 


sitting here at the counsel table? A. Yes, sir. 


274 Q. How well did you know him? A. I knew him pretty well. 

Q. On the night of December 30, 1960 around 10:00 P.M. did you 
and a group of other boys go to High's Dairy Store located at Eleventh 
and Q Streets, Northwest? A. Yes, sir, it was about -- I wouldn't say 
it was about 10:00 P.M. but it was after 9:00. 

Q. Mr. Simms, did you along with the other boys rob that High 
Store of some money? A. Yes, sir. 

Q. Now who were the other boys involved, Mr. Simms? 

A. Wilbur Queen and Aaron Tonny. 

THE COURT: Now let me get that. Wilbur Queen ? 

THE WITNESS: Yes. 

THE COURT: Who else? 

THE WITNESS: Aaron Tonny. 

THE COURT: What did he say, I did not get that. 

THE WITNESS: Aaron Tonny. 

THE COURT: Tonny? Aaron Tonny? T-o-n-e-y? 

(THE REPORTER:) Tonny. Two n's but no e? 

THE WITNESS: Yes. 

Q. Mr. Simms, 

275 THE COURT: Were they the only two boys you say were with 
you? 

THE WITNESS: Stanley McCloud. 
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THE COURT: And Stanley McCloud. All right. 
BY MR. KAY: 

Q. Mr. Simms, were there any boys outside the High's Dairy 
Store acting as lookouts? A. Wilbur Queen was acting as lookout. 

Q. Now was Earl Tatum with you that night? A. No, sir. 

Q. Did you see Earl Tatum that evening at all? A. No, sir, I 
hadn't seen him for about three or four weeks. 

Q. How much did you get from that robbery, Mr. Simms? 
A. The lady says $44.00 worth. 

Q. How much was your share? A. My share was only $8.00 

Q. Do you know how much the other boys got? A. $8.00. 

Q. Now on the 22d of January when you were arrested did you 
tell the police that Earl Tatum was with you? A. No, sir. 

Q. Did there come a time when you testified before the grand 
jury? A. Yes, sir. 

Q. Did you before the grand jury, Mr. Simms, testify that Earl 


Tatum was with you that evening? A. No, sir. 
* * * * 


RECROSS-EXAMINATION 
BY MR. CAPUTY: 

Q. Now when was it that you first made up your mind that Aaron 
Tonny and Stanley McCloud were involved in this robbery at the High's 
Store? When did you first decide this, that these two individuals, 
Aaron Tonny and McCloud were involved in this robbery? A. That is 
what I told the police. 

Q. When did you tell the police? A. On the day I was arrested. 

Q. Now showing you your statement, Government's Exhibit 5 for 
identification, do you anywhere in this statement concerning the robbery 
of the High Store at Eleventh and Q, do you anywhere mention Aaron 
Tonny and McCloud there as having participated in this robbery ? 

THE COURT: Well first let him read his statement. Give him a 
chance to read it. | 
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MR. CAPUTY: All right. 

Q. Read that part there concerning the robbery at High's ? 
A. All right. 

THE COURT: Just read it to yourself first. 


A. No, it is not written on this statement. 
* * * * * 


THE COURT: Now ladies and gentlemen again let me just recall 
what I told you yesterday on more than one occasion, the purpose for 


which you can consider this testimony. To repeat again: When this 
witness was called to the witness stand to testify on behalf of the de- 
fendant, he was called by Mr. Frey, I believe, and Mr. Frey in effect 
represented to the jury and the Court and counsel, we would like you or 
we would want you to believe what this witness has to say. You will 
recall his testimony and this is for you to recollect whether or not he 
said it. I believe he took the position in substance that Defendant Tatum 
was not with them at the High's Store job. 

Now the District Attorney on cross-examination is permitted, if 
he can, to show that on a prior occasion, namely, on the occasion when 
the statement was taken by the police, he allegedly made the statement 
that Tatum was with him. I think Tatum's name is mentioned in there, 
isn't it? Is Tatum's name mentioned in the statement? No, but at least 

he wants to show a contradictory statement, that he made a state- 
ment to the police which is contained in the written statement which 
contradicts what he says on the stand. Now that is for you to decide 
whether he does or not. However, that testimony is not offered to show 
that he made a truthful statement in the written statement. It is offered 
so that you may determine or evaluate or decide in your own mind how 
much weight or credence you are going to give the testimony of this 
witness. Did he make a contradictory statement in his written statement? 
If he did, then it is up to you to decide how much credence you are going 
to place on his testimony. That is the purpose for which it is admitted. 
It is not admitted to show the truth of what he said in the statement. 
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All right, you may proceed. 
BY MR. CAPUTY: 

Q. On that statement that you gave the police you di 't mention 
the fact that Aaron Tonny and McCloud were involved in that robbery, 
did you? A. I gave the police the statement that Aaron Tonny and 
McCloud were involved in the robbery. 

Q. In that particular robbery. I am not talking about -- A. In that 
particular robbery. 

Q. -- any other robbery now. Only about that robbery? A. I know 
the robbery you are talking about. I did. 

Q. Well did you tell the police as is in that statement that Sawyer 
was involved in that robbery? A. No, I did not. 

Q. You didn't tell them that? Now when you went to testify before 
the grand jury, did you tell them that Aaron Tonny and McCloud was 
involved in that robbery? A. No, I did not. 

Q. You didn't tell them that? A. No. 

Q. Why not? A. Well it was because Officer Blantcato and Sergeant 
Caldwell came down to me a week before I went before the grand jury and 
told me they were representatives of Mr. Caputy. 

THE COURT: Representatives of what, representatives of 
Mr. Caputy ? 


A. Yes, and he said if I would go before the grand jury and they gave me 


a list of names telling me which ones to say were in that particular 
robbery, that you said you would see that everyone got probation. 
MR. CAPUTY: Mrs. Reporter, may I have that answer word for 
word, please? 
THE COURT: All right repeat the answer. 
THE WITNESS: Officer Blancato -- 
MR. CAPUTY: No, no, I want the reporter to read the answer. 
THE COURT: No, he wants the reporter to read the answer. 
(The reporter read the answer to the above question.) 
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Q. And that includes you too that you would get probation ? 
A. Yes, sir. 
Q. Now what list of names did the police officers give you? 


A. He gave me a list of names of the boys they had over at the District 
Jail. 

Q. What was the list that they gave you that they said if you would 
include them that they would see to it that you and the rest of them would 
get probation? A. What, of the individual boys? 

Q. Yes? A. The ones I testified before the grand jury. 

Q. Huh? A. The ones I testified to before the grand jury. 

Q. You tell me what the police officers that the list of names that 
Blancato gave you on this day. That is what I want, and that if you would 
include them that you and the rest of them would make probation. Give 
me the list of those names? A. Jerry Green, Elwood Sawyer. 

Q. What? A. Elwood Sawyer, Wilbur Queen. Calvin Barnhart. 

THE COURT: Calvin who ? 

THE WITNESS: Barnhart. 

THE COURT: How do you spell the name? 

THE WITNESS: I don't know. 

THE COURT: Barnhart? 

THE WITNESS: Yes, Barnhart. 

BY MR. CAPUTY: 
A. Henry Madden. 

Q. Anyone else? A. Leroy Moon. 

Q. Anyone else? A. Sylvester Wilson. 

Q. Anyone else? A. Robert Deloach. 

THE COURT: How do you spell that ? 

THE WITNESS: D-e-l-o-a-c-h. 

BY MR. CAPUTY: 

Q. Anyone else? A. Charles Collins. 

Q. Anyone else? A. Johnny Griffin. 

Q. Anyone else? A. No, I don't think so. 
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Q. Now did Blancato give you the list of these names? A. Yes, sir. 

Q. Did he tell you that if you would include them in|this robbery 
at the High Store that they would make probation? A. No, he didn't say 
this robbery. 

Q. Oh, he didn't? A. He said every robbery. 

Q. In some other robbery? A. He gave me individual robberies 
and individual names for each robbery. 

Q. Ina lot of robberies? A. Yes, sir. 

Q. Now let me ask you. You were represented by a lawyer by the 
name of Samuel Bogorad, weren't you? A. No, sir, not at the time I 
wasn't. 

Q. Well you were represented by a lawyer by the name of Samuel 
Bogorad, weren't you? A. When? 

Q. In these cases? A. When I came to court, yes, 

Q. When you came to court. Now did you tell Samuel Bogorad to 
come and see me and that you would be willing to plead some indictments 


and that you would be willing to testify against some other individuals ? 
Did you tell him that? A. No, I didn't. 
Q. Didn't you tell Mr. Bogorad that you would plead to two in- 
dictments and that you would also testify against some of the other in- 
dividuals? A. No, I did not. 


Q. Well now let me ask you? At the time that you pleaded before 
the Chief Judge on two of these robberies -- 
THE COURT: What was the Chief Judge? Judge Pine? 

MR. CAPUTY: Judge Pine. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. -- weren't you asked a list of questions if any'|promises were 
made to you for pleading in these indictments ? Weren't you asked those 
questions by the clerk of the Chief Judge's Court? A. Yes, sir. 

Q. Well did you tell them that no promises were made to you in 
return for your plea to those indictments? Didn't you tell the Chief 
Judge that? A. Yes, sir, I did. 
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Q. Weren't you asked if any promises had been made by the District 
Attorney or by any one else and didn't you say no when you pleaded before 
the Chief Judge? A. Yes, I did. 

Q. Now did you lie on this occasion when you pleaded to those two 
indictments of these robberies when you were asked these questions? 

A. I didn't understand you. 

Q. Did you lie when you told them that no promises were made to 
you? A. Yes, I did. 

Q. And at the time when you were asked those questions wasn't 
your lawyer Bogorad there at the time you pleaded to these indictments? 

284 A. Yes, sir. 

Q. Now you are saying that what you said before the Chief Judge 
is not true and what you are saying now is that promises were made to 
you? Is that correct? A. Yes, sir. 

Q. All right now, let me ask you: When you went before the grand 
jury on March 2, 1961, you were asked by Mr. Stevas, the Assistant 
United States Attorney, there in that grand jury, if you had not been in 
the cell block the week before you testified on March 2, 1961, and if you 
had not been asked if you had been in the cell block a week before pre- 
paring to testify before the grand jury, and did you answer you were in the 
cell block on a Wednesday before the Thursday that you testified? 
Weren't youasked that? A. Would you mind repeating that? 

Q. Did you tell the grand jury when you testified on March 2, 1961, 
you were in the cell block in this court house on a Thursday before 
March 2d, did you tell them that, the people in the grand jury? A. No, 

I didn't. 

Q. You didn't tell them that? A. No, sir, I didn't. 

Q. Well let me refresh your recollection. 

THE COURT: Just read him the question that was asked. 

Q. Iam reading from page 2 of your testimony before the grand 
jury, in a question asked by Mr. Stevas. Now when you were in the 
marshal's cell block down in the basement of this building a week ago, 
do you remember that and did you give this answer: Yes, sir, last 
Wednesday? A. Yes, sir, that is what I said, Wednesday, not Thursday. 
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Q. Yes, you were in the cell block a week before you testified ? 
Is that correct? A. Yes, exactly seven days. 

Q. A week before? A. Yes. 

Q. And weren't you asked this question, you didn't come up here 
to the grand jury that day, did you, sir, and did you give the answer, no, 
sir? A. No, I didn't come to the grand jury that day. 

Q. Well you gave that answer you didn't come? A. Yes. 

Q. Weren't you told by Officer Blancato to think about it when you 
were down there a week before you testified and if you wanted to testify 
to come back later? Weren't you asked that? A. No, sir. 

Q. Allright. Were you asked this question: Did Officer Blancato 
tell you that you would be brought back again later and did you give the 
answer, yes, sir? You were asked that question by Mr. Stevas, weren't 
you? A. Yes, sir. 

Q. And were you asked this question: Did he tell you to think about 
this and if you wanted to to talk with your friends or lawyer or anyone 


you wanted to, and did you nod your head in answer to that question ? 


A. Yes, sir. 

Q. And didn't Blancato tell you to think about it and to talk to your 
friends and to talk to your lawyer if you wanted to testify at that grand 
jury, before you testified he told you that, didn't he? A.| No, sir. 

Q. Well didn't you just say yes now that you nodded your head ? 
A. You asked me did I nod my head in answer to a question. 

Q. Well were you asked that question at the grand jury by Mr. 
Stevas? A. Yes, I was asked that question by Mr. Stevas. 

Q. Did he tell you, Blancato tell you about this, that if you wanted 
to, to talk with your friends or lawyer or anyone you wanted to? Weren't 
you asked that question by Mr. Stevas? A. Yes, I think I was. 

Q. And did you nod your head? A. Yes, I nodded| my head. 

Q. Well, all right. And were you also asked this question: Have 
you talked it over with anybody? A. Yes. 

Q. And did you nod your head again in answer to that question ? 
A. Yes, I nodded my head and said no. 
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Q. And were you asked then this question by Mr. Stevas: Have 
you given it thought and did you answer, yes, sir? A. Yes, I think I did. 

Q. Then let me ask you: Were you further asked this question by 
Mr. Stevas: Do you understand what you are doing? I realize you are 
only 16 and that is why we want to make sure. Do you understand that 
what you say here can be used against you and did you give the answer 


yes, sir? Were you asked that question by Mr. Stevas of the grand jury 


and did you give that answer? A. Yes, sir. 

Q. And were you asked a further question? Is it your desire to 
waive your constitutional rights against self-incrimination and testify 
and did you give the answer in that grand jury, yes, sir? A. Yes, I did. 

288 Q. Allright. And when you testified on this occasion you, you did 
not there before the grand jury, and I repeat again, you did not mention 
these other two individuals that you just mentioned? A. Aaron Tonny 
and Stanley McCloud. 

Q. Aaron Tonny and Stanley McCloud? You didn't mention them 
did you? A. No, I did not. 

Q. Well now let me ask you again because this is important. 

MR. CAPUTY: Will you indulge me a moment, Your Honor? 

THE COURT: Yes. 

BY MR. CAPUTY: 

Q. Did you hear Mr. Stevas when you were before the grand jury 
make this statement: This is a case involving five subjects, Elwood 
Sawyer, and I am reading from page 8, Earl Tatum, Johnny Griffin, 
Wilbur Queen, ‘and Thomas J. Simms, Jr., and were you asked then, do 
you know these four men I just mentioned and did you answer yes? 

A. Yes, I did. 

Q. All right. Now and did not Mr. Stevas then ask you, this involves 
a High Store up on 1601 Eleventh Street, Northwest where there were 
two women clerks in there on December 30, 1960 at about 10:00 o'clock 
at night did you go up there and did you answer yes? A. Yes, I did. 
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289 Q. Now is your testimony that Sawyer didn't go in to High's Store 
during the commission of that robbery? A. Yes. 
Q. He did not go in? A. No, he did not. 
Q. So you lied before this grand jury? Is that correct? 
A. Yes, sir, that is correct. 
MR. CAPUTY: I just want that clear. 
THE COURT: All right. Is that all? 
MR. KAY: Just one more question, Your Honor, please. 
* * * ok * 
290 JOSEPHINE SAWYER 
having been called as a witness by the defense and having been first 
duly sworn, took the stand, was examined and testified a$ follows: 
DIRECT EXAMINATION 


BY MR. FREY: 
* * * * * 


292 Q. Now let me ask you a question, Mrs. Sawyer: Where was your 


son during the last year up until about August or September ? A. Well, 
he was in the training school. 
Q. Do you know when he got out of the training schol? A. Not 
for sure, I think it was around the last of August. 
MR. FREY: That is all. One more question. 
Q. Has your son ever been in trouble before ? 
MR. CAPUTY: I object. 
THE COURT: Yes, I think that is objectionable. 
MR. FREY: Do you sustain it? 
THE COURT: Sustained. 
* * cd 
CROSS-EXAMINATION 
BY MR. CAPUTY: 
Q. Do you know a Mr. Nelson? A. Elwood's friend? 


* * * * * 


Q. Yes, do you know him now? A. Oh, yes, I know him now. 
* * * * * 
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Q. During the course of this trial yesterday did he come out and 
tell you, during this trial, that a witness on the stand picked the wrong 
police officer who was supposed to have beaten the people? Did he 
tell you that? A. Tell me? 

Q. Did he come out to that witness room, having left this court 


room, did he come out into that witness room and in the presence of 


someone, you were seated there with another girl, and in the presence 

of Police Officer DiBitteo, did he come out and tell you that the witness 
who was testifying on the witness stand, picked the wrong police officer-- 
did he make this statement: He goofed, he picked the wrong person? 

A. No, Nelson didn’t say he goofed. 

Q. What did he say? A. Something about the police officer walked 
outside and stated he had the wrong one or something. 

Q. No, my question is: Did he come outside into the witness room 
and say: The witness on the stand goofed, he picked the wrong person ? 
A. No, sir, he didn't say nothing about goofed because he said -- 

295 THE COURT: Al right, go ahead, finish your answer. 
A. -- you know I can have all of you witnesses thrown out for saying 
anything. That was the policeman in the witness room. 
* * * * * 
HAROLD STRATTON NELSON, JR. 
having been called as a witness by the defense and having been first 
duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FREY: 
* * * * * 
296 Q. Now directing your attention to December 30th, do you know 
Sawyer? A. Yes, Ido. 
* * * * * 

Q. Isee. Now was he -- directing your attention to December 30th, 
did you see him that day or any time during that day? A. I saw him that 
evening late, yes. He had called and said he was coming around and I 


seen him later on that evening. 
* * 
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CROSS -EXAMINATION 
BY MR. CAPUTY: 


* * * * * 


Q. And was your sister home? A. Yes, she was downstairs. 


Q. Huh? A. She was downstairs getting ready to go somewhere. 

Q. Was she in your company and in Sawyer's company? A. No, 
it is very seldom that my sister comes upstairs when I have got company. 

* * * * * 

Q. And when he came over Patricia wasn't there?} A. Yes, she 
was there, she was downstairs. 

Q. But not in the company of you and Sawyer? A.)| Well she seen 
him come in the house. 

Q. But she was not in the living room? A. No, she wasn't. 

* * * * * 

Q. Did you go into that witness room yesterday and say to 
Mrs. Sawyer and a friend, another girl, and police officer DiBitteo 
when Queen was on the stand, did you go out there and say words to this 
effect: He goofed, he picked the wrong man who was supposed to have 
beaten them? A. No, I got that from one of the detectives. 

Q. Now did you go into that room and say to Mrs. Sawyer that he 
goofed, he picked the wrong man? That is my question? A. No, I didn't 
say that to Mrs. Sawyer. My sister asked me what had happened and I 
said the boy must have picked the wrong policeman. 

Q. Did you go into that witness room and say in the presence of 
Officer DiBitteo that he goofed, he picked the wrong man or police officer 


who was supposed to have done the beating? A. No, I didn't say that. 
* * * * * 


REDIRECT EXAMINATION | 
BY MR. FREY: 
Q. I understand through some questions that were asked you by 
the District Attorney, that you made a remark that a police officer said 
something? A. The Detective that he mentioned, I imagine his name was 
Detective DiBitteo, Iam not sure of his name. He patted this Detective 
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right here on the back and said the fellow on the witness stand made a 
mistake. Said now you will get promoted to Sergeant Caldwell. And 


there was no way in the world I could have known either one of their 
names unless I heard them mention it. 
305 Q. He was the one you heard say that? A. I heard Detective 
DiBitteo pat this lady -- 
* * * * * 

Q. What did he say now? A. He said the colored fellow on the 
witness stand got a little bit mixed up, you just got promoted to Sergeant 
Caldwell. 

THE COURT: He said what? 

THE WITNESS: He said you have just been promoted to Sergeant 
Caldwell. 

* * 
@ PATRICIA NELSON 
306 having been called as a witness by the defense and, having been 
first duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FREY: 
* * * * * 
307 Q. Did there come a time that night or that evening, early part 
of that evening, that he came to your house? A. Yes. 

Q. Where were you? A. I was downstairs. 

Q. Did you see him come in the house? A. No, I didn't see him 
come in but I was downstairs and I heard him. 

* * * * 
CROSS-EXAMINATION 
BY MR. CAPUTY: 

Q. Now last December 30th there is no doubt about it you did 
not see Sawyer when he came into the house? A. I heard him come in. 

Q. Huh? A. [heard him come in. 
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309 Q. No, that is no my question. You did not see him) face to face? 
A. No. 
* * * 
312 REDIRECT EXAMINATION 
BY MR. FREY: 
Q. You were in the witness room yesterday? A. Yes. 
Q. Did you hear any remark made by any officer about anything ? 
A. Yes. 


Q. What did you hear? A. Two policemen came in and one said: 


I have just been promoted to Sergeant Caldwell. 
* * * * 
DOUGLAS M. SMITH 
having been called as a witness by the defense and having first been 
reminded he was still under oath, took the stand, was examined and 
testified further as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. KAY: 
Q. Detective Smith, referring to January 23d, 1961, when you 
accompanied Defendants Sawyer and Tatum to the Commissioner's Office, 
would you state, sir, what was said by Mr. Sawyer)? 


Let me ask you further: Did Mr. Sawyer testify ? | 
* * * * 


THE WITNESS: Your Honor, may I ask something 
THE COURT: Yes. 
THE WITNESS: There was a ruling yesterday when I started to 
answer. 
THE COURT: Suppose you better come to the bench. 
Let the jury step out and I will hear you. 
(The jury withdrew from the court room at this time.) 
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THE COURT: Now Officer you started to say something and I 
did not want the jury to hear you before I ruled on the admissibility of 
your testimony. 

THE WITNESS: Sawyer stated that he was guilty. 

THE COURT: Sawyer said what ? 

THE WITNESS: Sawyer stated that he was guilty, that he participated 
in the robbery of the High Store at 1601 Eleventh Street. He further 
stated that Tatum was not present at the time of that robbery but that 
Tatum had set the robbery up. Those were his words and had received 
$10.00 of the proceeds of the crime. 

Upon Sawyer's completion of that statement, Tatum spoke up almost 
immediately upon Sawyer's stopping his conversation and affirmed what 
Sawyer had stated; repeating almost word for word, that he had set the 

robbery up and that he received $10.00 of the proceeds. 

THE COURT: All right, as long as this matter has been developed, 
let the officer testify. 

MR. CAPUTY: He has testified to that. 

THE COURT: I understand but let this jury hear it. I do not want 
this jury to think that anybody is trying to keep back anything from them. 
Let them hear it again. 

* * 
BY MR. KAY: 

Q. Detective Smith, would you state what Mr. Sawyer said at the 
Commissioner's hearing regarding Mr. Tatum? A. Mr. Sawyer stated 
that Tatum had not been present at the time of the robbery, that he had 
set the robbery up, and that he had received $10.00 of the proceeds of 
this robbery as his share in that robbery. 

Q. I would like a yes or no answer on this: Did Mr. Tatum reply 
to that statement? A. Yes. 

MR. KAY: No further questions. 

THE COURT: Please tell us what Mr. Tatum said. Have the 
officer tell what he said then. 
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THE WITNESS: Mr. Tatum repeated almost word for word what 
Mr. Sawyer had stated. Mr. Tatum stated that he had set!up the robbery 
and that he had received $10.00 of the proceeds of this robbery as his 
320 share. 
CROSS-EXA MINATION 
BY MR. CAPUTY: 
Q. Did Tatum on this occasion before the Commissioner say that 
he had told another officer that he had acted as a lookout? A. He did, 
yes, sir. 
* 

SAM WERTLEB 
having been called as a witness by Defendant Tatum and having been 
first duly sworn, took the stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. KAY: 

Q. Commissioner, state your name, please? A. Sam Wertleb. 
W-e-r-t-l-e-b. 
Q. You are the United States Commissioner for the District of 
Columbia, sir? A. Iam, sir. 

Q. Were you United States Commissioner for the District of 

Columbia on January 23d of this year, sir? A. I was, sir. 

321 Q. Referring you to the morning of January 23d, 1961, Commissioner, 


| 
was a preliminary hearing held before you involving Defendants Sawyer 


and Tatum, sir? A. There was, sir. | 
Q. Do you recall that hearing sir? A. Ihave an independent 
recollection of some of it, sir, not all of it. | 
Q. Do you have some notes of what took place at that hearing ? 
A. Ido, sir. | 
Q. Commissioner, do you recall whether or not a Detective Smith 
testified at‘that hearing? A. Ido, sir. Detective Smith was the onty 
Govérniient witness who did testify at that hearing, sir. 
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Q. Commissioner, did Defendant Elwood Sawyer testify at that 
hearing? A. He did not, sir. 

Q. Did the Defendant Earl Tatum testify at that hearing? A. He 
did not, sir. 

Q. To your recollection, Commissioner, did Defendant Earl Tatum 


say anything at that hearing? A. Ido not have any independent recollec- 


tion of Defendant Tatum saying anything at the hearing. 

Q. Commissioner, is it your general practice that if a Defendant, 

322 after you have advised him of his rights, admits complicity ina 

crime for which he is charged, do you make notes of that, sir? 
A. Under normal circumstances, I would make notes of that, sir. 

MR. KAY: No further questions, Your Honor. 

CROSS-EXA MINA TION 
BY MR. CAPUTY: 

Q. Did you hear Sawyer make any statement? You were asked the 
question if either one of them testified? A. They did not testify as 
witnesses on their own behalf, sir. 

Q. Did you advise them of their rights? A. I did, sir. 

Q. Despite the admonition that you gave them, were words spoken 
by Sawyer ? 

THE COURT: What did you tell them were their rights? That is 
what I want to find out? 

THE WITNESS: I advised each defendant of the nature of the com- 
plaint that had been filed. I further advised them in regard to that particular 
complaint that they did not have to make any statement and that any state- 
ment that was made by them could be used against them at this or any 
other hearing. 

I further advised them that they Ind a right to retain the services 
of a lawyer, and that they had a right to a preliminary hearing in this 
matter, at which hearing either they or their attorneys could cross- 
examine witnesses against them and that they could further introduce 
evidence in their own behalf. 

323 That was the total of the advice. 
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Q. All right, despite the advice you gave the individuals, did 
Sawyer make a statement? A. Sawyer, after Detective Smith testified, 
I then asked each respective defendant, did he wish to cross-examine the 
officer relative to the testimony that he offered on behalf of the Govern- 
ment. Sawyer then chose to cross-examine Detective Smith, and in the 
course of that examination, he made a statement -- I think he meant to 
preface it as a question -- but he did make a statement that he alone cased 
the job and that Defendant Tatum was not present. 

THE COURT: That he what? 

THE WITNESS: Cased the job. C-a-s-e-d, Your Honor. 

Q. Did Sawyer make the statement that he committed this robbery ? 
A. I will refresh my recollection by looking at my notes. I have the 
phraseology, I cased the job and Tatum was not there. 

Q. Was not that statement made by Tatum, that he cased the job, 
that he didn't commit the robbery but he did case the job and received 
$10.00 of the proceeds from the crime? A. Ido not have an independent 
recollection. I was not operating under normal circumstances that morning, 
sir. 

Q. Now would you say that statement was not made by Tatum? 
A. I would not say that, sir. | 

Q. All right now, when you say you were not operating under normal 
circumstances, what do you mean? A. On the day of January 16 I was 
appointed United States Commissioner and at that time|there was one 
vacancy in the office and my appointment caused my moving up from clerk 
to the Commissioner, so I had no clerical help whatsoever. I was con- 
ducting the hearing by myself, answering the telephone, and making my 
notes. I did not proceed to make any entry of notes until Detective Smith 
had been formally sworn and started testifying. At that point I refused 
to answer the phone and concentrated on his testimony, But prior thereto 
I did answer the phone and did not make notes. 

Q. Despite the admonition did not Sawyer twice say he had committed 
the robbery. 

MR. FREY: I object to that Your Honor. 
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THE COURT: This is cross-examination, is it not? 
MR. FREY: Yes. 
THE COURT: AU right, let him proceed. 

A. Ido not have an independent recollection of that, sir. 


* * * * * 


MR. CAPUTY: Your Honor please, this might be repetitious, but 


it is important. 
Q. Now would you say that it was not Tatum who made the statement 
that he cased the job and received $10.00? A. Ihave no independent 


recollection. 

THE COURT: Ladies and gentlemen of the jury, the Court is very, 
very careful not to ask any questions of any witness, whether it be Govern- 
ment witness or defense witness. But the Court has a right to ask any 
pertinent questions that the Court sees fit in the interest of seeing to it 
that all of the facts are developed for the consideration of the jury. That 
is the only reason the Court ever asks any questions. 

Now when the Court asks or propounds a question to a witness, the 
jury, or any member of the jury, should not infer by that question the 
Court is leaning one way or the other in this case, leaning toward the 
defense or the Government, or vice versa. It is only because the Court 
feels that probably one or the other of counsel have forgotten or over- 
looked a question that the Court feels might be of some importance. 

Now I will also tell you in my final part of the charge that a judge 
in a Federal Court may go so far as to express an opinion to the jury 
as to whether or not the judge believes a witness is lying or not, or telling 
the truth. But this Court does not do that. The Court does not express 
an opinion regarding the evidence in the case. It feels that is a matter 

for the jury to decide. You are the fact finders in this case. 

However, I wanted to ask the United States Commissioner, in 
connection with your duties, Mr. Commissioner, how many cases, do you 
handle in the course of a day or week down there? 

THE WITNESS: I would say I average about a hundred hearings per 


month, Your Honor. 
* * 
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REDIRECT EXAMINATION 
BY MR. KAY: 


Q. Commissioner Wertleb, if Defendant Tatum had stated that he 
cased the joint, as you have it, or cased the job, and received $10.00 as 
his part of the share, would you under your normal practice, sir, consider 
that of sufficient note, to have made a record of it? A. Under normal 


circumstances I would have made a record of it, sir. 


MR. KAY: That is all. 
REDIRECT EXAMINATION 


BY MR. CAPUTY: 


Q. You were not operating under normal circumstances, were 


you? A. I most certainly wasn't, sir. 
* * * 


CROSS-EXAMINATION 


BY MR. FREY: 
Q. Mr. Commissioner, do you have a record of what transpired 


there on the 23d? A. Ido, sir. 
328 


Q. Do you have any record there as to anybody saying anything to 


the defendants? A. The only notes I have is a matter dealing with the 
cross-examination of the Detective Douglas Smith by the defendant 


Sawyer. 
Q. And you do not have any record of what either 


‘Tatum or Sawyer 


said, do you? A. I didn't start to write my notes down until I swore 
Detective Smith in as a witness and at that point I concentrated on the 
hearing and refused to answer the phone which was ringing very much 


that morning. 
* * * * 


346 WILLIAM E. TATUM 


* 


having been called as a witness by the defense and, having been first 
duly sworn, took the stand, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. KAY: 


Q. Will you state your name and address, please, A. William 


E. Tatum, 1507 Fifth Street, Northwest. 
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Q. Mr. Tatum, do you now Earl Tatum seated here at the counsel 


table? A. That is right. 

Q. Is he any relation to you? A. He is my son. 

Q. Mr. Tatum, to your knowledge, can Earl read or write ? 
A. I think he can write his name. He can't do but a very little bit. 
I couldn't send him to fur to school. 

Q. How far did he go? Do you know? A. About the fourth grade. 

Q. And where did he go to school? A. He went to school at 
Rocksville, North Carolina, that is three miles out of Little Washington. 

Q. Rocksville, North Carolina? A. That is right. 

* * * * * 
ROY TATUM 
having been called as a witness by the defense and, having been first 
duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KAY: 

Q. State your name, please? A. Roy Roger Tatum. 

Q. Mr. Tatum, are you any relation to Earl Tatum seated at the 
counsel table? A. Yes, sir, he is my brother. 

Q. You are his older or younger brother? A. Iam not his older 
brother. He is the oldest. 

Q. Now Mr. Tatum, did there come a time in January when you 
were arrested by the police? A. Yes, sir. 

Q. What date? Do you recall? A. No, sir, I don't. 

Q. Do you know what day of the week it was? A. On Sunday. 

Q. On Sunday? Were you at any time taken down to the robbery 
squad office at police headquarters? A. Yes, sir, I was. 

Q. Were you questioned there, sir? A. Yes, sir. 

Q. Do you know by whom you were questioned? A. Ido not know 
the officer's name. 

Q. Now at any time during the questioning did you tell the police 
officers you had a brother? A. Well, yes, sir, when they asked me. 
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Q. Did you at any time say that your brother was involved in any 
robbery? A. Well, yes, sir, I did, after he beat me. 
349 Q. Did you say that because you knew it was true? A. Well, 
no, sir. 
Q. Then why did you say that? A. Because they beat me. 
Q. Who beat you? A. I don't know the officer's name. 
Q. Did he say anything to you about your brother ?| A. Yes, sir, 
he tried to say he was with me and all, you know. 


Q. Now did there come a time when you saw your brother come 
into the robbery squad room? A. Yes, sir. 
Q. Did he look any different than what he normally looked to you? 
A. No, sir. 
MR. KAY: That is all I have, Your Honor. 
THE COURT: All right, you may examine. 
CROSS-EXA MINA TION 
BY MR. CAPUTY: 


Q. You are involved in several of these robberies too, aren't you? 
A. Only two. | 
Q. And you are a member of the group called the ‘LeDroit Rambles? 
A. LeDroit Ramblers. 


Q. And is your brother a member of that too? A I don't know. 
* * * * * 


Q. But you did tell the police that your brother was involved in 
the robbery? Is that correct? A. After they had beat me. 
Q. After they had beat you? Now do you recall what time it was 
that you told the police your brother was involved in the robbery? 
A. No, sir, I don't know the day. 
Q. Well, what time of day were you arrested? A; I don't know 
the time. 
Q. What time of the day was it that they beat you? A. I would 
say it was about 11:00 or 11:30 or something like that. 
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. In the morning? A. Yes, sir, I don't know for sure. 
. Around 11:30? What time were you arrested? Can you tell 
me? A. They got me about 9:00 or 10:00 or something like that. 


Q. And you were not beaten until around 11:30 in the morning? 


A. That's right. 

Q. And at that time did you see your brother at 11:30 in the 
morning on the day that you were beaten? A. I seen him. 

Q. What time? A. When he came in. I don't know what time 
it was. 

* * * * * 
352 Q. And where did this beating take place? A. In the elevators 

downstairs. 

Q. Inthe elevator? A. Yes, sir. 

Q. Is that the only place it took place, in the elevator? A. The 
only place when beating me, yes, sir. 

Q. In what building? A. At the robbery squad building. 

Q. Where were you being taken somewhere in the elevator at 
the time you were beaten? A. Just up and down. 

bod * * * * 
353 Q. Where had you been taken from? A. They came and got me 

at my uncle's house. 

Q. At your uncle's house? A. That is right. 

Q. And that was what time? A. About 9:00 or 10:00 o'clock or 
something like that. 

Q. Where were you taken then? A. To the robbery squad. 

Q. Did you go into the robbery squad then? A. Yes, sir. 

Q. Were there a lot of people in the robbery squad at that time? 
A. Officers and things. 

Q. Any others? Do you know Simms? A. Yes, sir. 

Q. Was he there in the robbery squad when you got there at 
that time? When you got there at 9:00 o’clock in the morning ? 
A. Yes, sir. 


358 


_signature? A. Yes, sir. 
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Q. How about Queen? Was he there too? A. Yes, sir. 
Q. How about Johnny Griffin? A. No, sir. 
* * * * * 
Q. How soon after they stopped beating you did you give them a 
statement? A. Just as soon as I came back upstairs. | 
Q. Immediately after they stopped beating you? A. Yes, sir. 
Q. That was still before 12:00 o'clock, was it not? A. I think 
so, yes, sir. | 
* * * * * 
THE COURT: All right. I just wanted to get your position. Again 
I will caution the jury, the purpose for which this cross-examination is 
permitted is so you may determine in your own minds how much credibility 
or weight you are going to give to the testimony of this witness. He was 
called as a defense witness and his credibility is vouched for. It is not 
offered for the purpose of proving what he said in the statement is true. 
You are to consider whether or not there are any inconsistencies in the 
statement and then determine in your own minds how much weight you 
will give to his testimony. All right. 
THE DEPUTY CLERK: Government Exhibit No. 6 marked for 
Identification. (Document marked for Identification.) 
BY MR. CAPUTY: 
Q. Do you have any idea how long that statement took that you gave to 
the police? A. No, sir, I don't. 
Q. I show you what has been marked Government Exhibit No. 6 
for Identification. That is your statement, is it not? Ig not that your 


Q. Is not that statement started at 1:45 P.M. on Sunday, January 22d? 
Is not that right when the police started taking that statement from you 
in the afternoon, a quarter til 2:00? A. I don't know. 
Q. Do you still say that it was in the morning that you gave that 
statement immediately after you had been beaten? A. I still say that. 
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Q. Did you have any marks or bruises on you when you were 
beaten, sir? A. I did not have any marks or bruises but my leg was 
swolled up. 

Q. What part? A. Up where the operation is. 


Q. Did they kick you or what? A. Yes, sir. 
* * * * * 


359 Q. And you saw your brother and saw him clearly that day too? 


Is that correct? A. There wasn't anything wrong when he first came 
in but they took him downstairs too, I think. 

Q. They took him downstairs? A. And when he came back he 
had knots on his head. 

Q. Did you see the knots? A. Yes. 

Q. What part of his head? A. Right up here (pointing). 

Q. Up in the front? Were they pretty big knots that you saw on 
your brother at that time? A. I couldn't see them too good. 

Q. You could see them without any trouble? Huh? A. Yes. 

* * * * * 
360 Q. Well would you be able to point out the police officers who beat 
you? A. Yes, sir, I would. 
* *x * * * 
Q. None of these police officers that beat you? A. No, sir. 
Q. None of these six? A. No, sir. 
* * * * * 

THE COURT: You name them for the record. 

MR. CAPUTY: Detective Mark Gray, Detective Douglas Smith, 
Captain Boncarsey, Detective Robert Caldwell, Detective Linnick, and 
Detective Paul DiBitteo. 

* * * 
BY MR. CAPUTY: 
362 Q. Let me ask you this question: Was it the person who took your 


statement that beat you? A. Yes. 
* * * 
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363 Q. All right. Did you make any complaint to anybody there at the 
robbery squad office that you were being beaten? Did you complain to 
anybody? A. I complained to about every one I seen in there, just about 
every one. 

Q. You did? A. But they didn't do nothing. 
* * * * 
364 REDIRECT EXAMINATION 
BY MR. KAY: 
365, Q. Mr. Tatum, how old are you, sir? A. Seventeen. 
Q. Do you know whether your brother can read or write ? 
A. No, sir, he can't read or write. He can't read anything. 
* * * * 
EARL JAMES TATUM 
having been duly sworn, took the stand in his own behalf, 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. KAY: 
. Will you please state your name? A. Earl James Tatum. 
Where do you live? A. 1507 Fifth Street, Northwest. 
. How old are you, Mr. Tatum? A. Nineteen. 
When were you nineteen? A. April 11th. 
Where were you born? A. Little Washington, North Carolina. 
. Did you go to school in Little Washington? A.|Charco Winity. 
REPORTER: What? 
A. Charco Winity. 
THE COURT: Did you get it, Mrs. Reporter? 
REPORTER: Charco Winity or something like that. 
THE COURT: Do you know, Mr. Kay? 
MR. KAY: I don't know the name of it. 
THE COURT: Suppose you speak slowly now? 
THE WITNESS: Charco Winity. 
THE COURT: C-h-a-r-c-0?. wie 
THE WITNESS: Winity. 
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THE COURT: Is that the name of the town? 
THE WITNESS: Yes, sir. 
BY MR. KAY: 
Q. And how many grades did you complete there? A. The fourth 
grade. 
Q. While there did they teach you how to read and write? A. They 
tried. 
Q. Can you now read and write? A. No, sir. 
Q. Can you write your name? A. No, sir. 
367 Q. Now prior to your arrest, Mr. Tatum, were you employed? 
A. Yes, sir. 
Q. Where were you employed? A. At Seventh and Q Northwest. 
Q. Seventh and Q Northwest? A. Northwest. 
Q. What was the name of the employer? A. Gimbo's. 
REPORTER: What? 
MR. KAY: Gimbles. 
Q. What did you do there, Mr. Tatum? A. Cleaned furniture. 
Q. How long were you there at Gimbles Upholstery? A. Two weeks. 
Q. Now did you have any employment prior to working there? 
A. Will you repeat that, sir? 
Q. Were you working during the year 1960 before you were working 
at Gimbles? A. Yes, sir. 
Q. Where did you work? A. Cleveland, Ohio, nine miles of North 
Veer Park. 
Q. What is North Veer Park? A. A race track. 
Q. What sort of races? A. Harness horses. 
Q. And what was your job? A. Grooming. 
Q. How long have you been working as a horse grooman? 
A. Since I was 12 years old. 
MR. KAY: Mr. Tatum will you try to speak a little slower and 
more distinctly ? 
THE COURT: He is speaking slow enough. 


BY MR. KAY: 
Q. You started working when you were 12? A. Yes, sir. 
Q. At that park? A. No, sir. Not at that track. I had been working 


there for two years. 
Q. What track did you work at? A. Painsville, Ohio. 
Q. Now did you work for the people who owned the’ park or did you 
work for an individual? A. Worked for individual people. 
Q. And do you remember whom you worked for when you were 


twelve years old? A. Yes, sir. 

Q. What is his name? A. Dick Richardson. 

Q. Whatis he? A. He isa driver. 

THE COURT: When you say driver, what do you mean? 

THE WITNESS: He drives horses. 

BY MR. KAY: 

Q. How long did you work for Mr. Richardson? A. Four years. 

Q. Did there come a time when you worked for another driver ? 
A. Yes, sir. 

Q. And what was the name of that driver? A. Dutch McKinley. 

Q. When did you start to work for Dutch McKinley? A. In '59. 

Q. When you worked at the race track, did you work there a whole 
year, or did you work there parts of the year? A. They started racing 
horses the first of May and closed the 5th of October. 

Q. From the 1st of May and closes? A. The 8th of October. 

Q. Now since you were 12 years old, have you worked at the race 
tracks at Cleveland, Ohio, from May until October? A. | Yes, sir. 

Q. How much money did you make per week there? A. WhenI 
worked for Dick Richardson I make $75.00 a week. When I worked for 
McKinley I make $85.00 a week. 

370 Q. Were you able to save any money? A. Yes, sir. 

THE COURT: Why is this material. What is the materiality of 
how much he made? 

MR. KAY: Iam trying to show Your Honor the character of the 


witness. 


371 
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THE COURT: All right he said he worked and made $75.00 a week 
and $85.00 a week. I think it is immaterial. Let us proceed. Do you 


want to ask him how much he saved ? 
MR. KAY: Yes, Your Honor. 
BY MR. KAY: 
Q. How much did you save, Mr. Tatum? A. I saved $30.00 a 


week. 

Q. What did you do with that money? A. I sent it to my mother. 

MR. CAPUTY: I object, Your Honor. 

THE COURT: All right, I think we have gone far enough. Let us 
proceed. 

BY MR. KAY: 

Q. Coming to January of this year, January 22d, it was Sunday. 
Do you remember? A. Yes, sir. 

Q. Were you arrested by the police on that day? A. Yes, sir. 

Q. Approximately what time? A. 2:30. 

Q. Who arrested you? A. Idon't know the officer's name but I 
could identify him if I seen him again. 

Q. Was Detective Caldwell one of the officers who arrested you? 
A. No, sir. 

Q. Did you see Detective Caldwell at all that afternoon? A. I saw 
him down at the precinct. 

Q. Was he at your house? A. No, sir. 

Q. When I say at your house, I mean in your house? A. No, sir. 

Q. Now where did you go after you were arrested in your home? 
A. They took me to the robbery squad. 

Q. How were you taken to the robbery squad? A. Ina police 
wagon. 

Q. Would you tell His Honor and the ladies and gentlemen of the 
jury, what happened when you were first taken to the robbery squad? 
A. I was taken to the robbery squad and they took me to the elevator and 
upstairs to the robbery squad and I went over to the desk close by the 
Captain at Detective Blancato’s desk and he asked me about the job I 
was implicated in. 
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Q. Did he tell you who implicated you? A. Yes, sir. 

Q. What did he say? A. Thomas Simms. 

THE COURT: I did not hear. 

THE WITNESS: Thomas Simms. 

BY MR. KAY: 

Q. What did you say to him then? A. I told him that I didn't 
know anything about the job. 

Q. Then what happened? A. He said I see there ain't but one 
way to deal with you. He told me to stand up and he put the handcuffs 
on me behind. 

Q. Whereabouts were you when you were handcuffed? A. I was 
in the robbery squad. | 

Q. Then what happened? A. He took me and going down the hall 
there where the fingerprints were and I met my brother Roy coming 


back from the fingerprint room. 


Q. Then what happened? A. He said: Look at your brother, he 
didn't want to talk. He said: He got a broken leg and you will be in 
worse shape than that. That is when he took me into the elevator and 
carried me upstairs. | 

Q. Carried you upstairs? A. Upstairs. 

Q. Where did they take you? A. Took me into a room. 

Q. What was in the room? A. The first one they took me in was 
a desk and chair. 

Q. What did you do in the room, sit or stand? A./| First I was 
standing. 

Q. What happened then? What did the police officer say to you? 
A. He kept asking me about this job I was implicated in. 

Q. What did you say to him? A. I saidI don't know anything 
about a job. 

Q. Then what did he do? A. That is when he struck me. 

Q. Where did he strike you? A. In my back. 

Q. What did he strike you with? A. His fist. 
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Q. Then what did you do? A. I fell to the floor. 

Q. Did you continue lying on the floor? A. I lay there until he 
kicked me and then I got up. 

@. And then where did you go? And what did you do? A. I stood 
up and he hit me again and he said sit down in a chair. 

Q. What happened when you sat there on the chair? A. He smacked 
me. 

374 Q. What happened then? A. I sat down in the chair and he smacked 


| 
me and he kept asking me about a story and I said I didn't know anything 


about it. 

Q. Were you handcuffed at this time? A. Yes, sir. 

Q. If your hands were handcuffed how did you get up from the 
floor? A. I struggled up as best I could. 

Q. What happened after the police officer stopped beating you? 
A. He stopped beating me and carried me up and put me on a lie detector. 

Q. On what? A. A lie detector. 

Q. What do you mean? A. A lie detector is to see if Iam telling 
the truth or telling a lie. 

Q. Then what did he do with you? A. He put me ina lie detector 
on me and kept asking me the same questions about Mary Wells and the 
High Store job and then he asked me about another job at First and 
Randolph. 

Q. Did there come a time when you were taken back down to the 
robbery squad room? A. Yes, sir. 

375 Q. What happened when you were taken back to the robbery squad 
room? A. He said tell me your name, address, date of birth, and where 
1 was born and he said if I would sign that that he would let me @°- 

MR. KAY: Your Honor would you indulge me a moment, please? 

Q. Mr. Tatum, Iam showing you what has been marked Govern- 
ment's Exhibit No. 3. Is that your signature sir? A. Yes, sir. 

THE COURT: Keep your voice up. 


377 
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Q. Now did you read this before you signed it, Mr. Tatum ? 
A. No, sir, I cannot read. 

Q. Was that page fully typed when you signed it? A. No, sir. 

Q. How much of that page was typed? A. Just the top -- the top 
right here. The rest of it was blank paper. 

Q. Did Detective Blancato read what was written on that paper to 
you? A. Yes, sir. 

Q. He did? A. Yes, sir. 

Q. Do you remember what he said was on that paper? A. Yes, sir. 

Q. What he say? A. Earl James Tatum. 1507 Fifth Street. 

Age: 18. Date of Birth: 1942, April 11. Born: Place: North Carolina, 
Little Washington, North Carolina. 

Q. Did he tell you why he wanted you to sign that statement? 
A. No, sir. 

Q. Why did you sign it, sir? A. He said if I would sign it I could 
go home. 

Q. Said what? A. If I would sign it I could go home. 

Q. To your knowledge, did you know you were signing a confession 
for a robbery? A. No, sir. If Ihadknown that I would have never put my 
name on it. 

Q. Do you recall approximately what time you signed this state- 
ment? A. It was still daylight; it wasn't quite dark. | 

Q. Could you say approximately how long after you were taken to 
the precinct, to the robbery squad, that you signed the statement? Could 
you say whether it was less than an hour or more than an hour? A. No, sir, 
I couldn't say. It was getting kinda late when I signed it though. 

Q. While you were in the robbery squad office, Mr. Tatum, did you 
see Mrs. Body, Mary Body? A. Yes, sir, I did. 

Q. Where was she in the robbery squad? A. She come in and first 
she sit down in the room before you come in where the typewriter and 
things is and she sat at the second desk from the door. | 

Q. Did any police officer come up to you, Mr. Tatum, and take you 
in front of Mrs. Body? A. No, sir, they didn't. 
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Q. Did you at any time go up to Mrs. Body and say: Mrs. Body, 
I recognize you from High's Store? A. No, sir, I didn't say anything 
to her. 

Q. Did you, Mr. Tatum, at any time either in the robbery squad 
office on Sunday afternoon, January 22d, or the following Monday morning 
ever say anything to Mrs. Body? A. No, sir, I didn't. 

Q. Now did there come a time, Mr. Tatum, the following morning 
on January 23d, that you were taken before the United States Commissioner ? 
A. Yes, sir. 

Q. Do you remember what happened there? A. In front of the 
Commissioner this officer got up there and read a statement and the 
Commissioner asked: Did I want to say anything? And I said: Yes, I 
did not give the officer that statement and I started to tell the officer 
about the officer beating me and he said wait until you get to court. 

Q. Is that all you said at the Commissioner's hearing? A. Yes, 
sir. 

Q. Mr. Tatum, I would like for you to look at the jury, and answer 
this question: Did you on December 30, 1960, at 10:00 P.M. go into a 
High Store and rob that store? A. No, sir. 

Q. Where were you on December 30th? A. The American Bar 
and Grill, 

Q. What time did you go there? A. At 7:00 o'clock. 

Q. And how long did you stay there? A. Until 2:00 o'clock. 

Q. Now do you go there often? A. Yes, I was up there most every 
night. 

Q. How do you remember you were at the American Bar and Grill 
on that particular night? A. I goes up there every night; I never miss 
a night going up there. 

Q. Why do you go up there? Why do you go up there every night ? 
A. Lhave a friend who works in there, Bobby. 

Q. What does Bobby do? A. He isa bouncer. 


147 


Q. I want to ask you again, Mr. Tatum: On December 30, at 
10:10 P.M. go into the High Store -- 

THE COURT: He already answered that once, did he not? 

THE WITNESS: No, sir. 

MR. KAY: That is all, Your Honor. 

THE COURT: All right, you may examine. 

CROSS-EXAMINATION 
BY MR. CAPUTY: 

Q. You say, sir, that Detective Caldwell was not one of the arresting 
officers? A. No, sir. 

Q. How many officers were there at the time of the arrest? 
A. Three came in the house and two stayed outside. 

Q. But Caldwell was not one of them? A, No, sir. 

Q. And you were taken to the precinct in a patrol wagon, weren't 
you? A. Yes, sir. 

Q. You were arrested at 2:20 P.M. in the afternoon as Caldwell 
testified? A. I was arrested at my house at 2:30. 

Q. At 2:30 not 2:20? A. Yes, sir. 

379A Q. And then there came a time when you went to the robbery squad 

that you saw Detective Blancato? Is that right? A. Yes, sir. 

Q. And that statement was started around 2:40 in the afternoon? 
Wasn't it? A. I don't know the time. 

Q. Now you stated, sir, on direct examination that Detective 
Blancato asked you about another job, and those are your |words, at 
First and Randolph Street, Northwest? Is that correct? |A. Yes, sir. 

MR. KAY: Your Honor I object. 

MR. CAPUTY: He testified to that. 

THE COURT: Please do not say what he testified to. Thatisa 
question for the jury what he testified to. You said he testified to that? 

MR, KAY: No, Your Honor. 

THE COURT: Well did he testify to that? 

MR. CAPUTY: Well, I will ask the reporter. 


BY MR, CA>UTY: 
Q. Did you testify on direct examination that he asked you about 
another job at First and Randolph Street, in answer to his question ? 
Did you say that on the witness stand there? A. Yes. 
* * * * * 
379B Q. In that statement that you gave to Detective Blancato, didn't 
you say also that you were involved in that robbery at First and Randolph ? 
A. No, sir, I didn't. 

Q. Now showing you this statement, Government's Exhibit 3 in 
evidence, didn't you tell Blancato, as is stated in the statement, the only 
other robbery that I am involved in, is the holdup at First and Randolph 
Street, Northwest, and that happened on Saturday night, on New Year's 
Eve? Didn't you tell him that? 

THE COURT: Just a minute. Let me again caution the jury. I 
intend to caution the jury each time this kind of examination is conducted. 
I think I am bound to do this by law. 


379C Again you are admonished and cautioned that the purpose of this 
cross-examination is so that the jury may determine in its own mind, 
the value and the weight and consideration that you are going to give to 
the testimony of this defendant, when he took the stand and testified 


before you. 

Counsel for the defendant, Mr. Kay, is saying in effect says he 
wants you to believe the defendant. If the Government can show, that 
is a matter for you to decide, that on a prior occasion he made a con- 
tradictory statement. You are to consider that as going to affect his 
credibility, if it does affect his credibility as a witness. It is not put in 
for the purpose of proving that on a prior occasion he committed another 
robbery. He is only being tried for this robbery. 

All right, you may proceed. 
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BY MR, CAPUTY: 
Q. Didn't you also say on that robbery there was me, Roy Tatum, 
my brother, Aaron Tonny, Stanley McCloud, and Bobby Cooper. Did 
you tell Detective Blancato concerning that robbery at First and 
Randolph Street? A. No, sir, I didn't. 
Q. You did not tell him that? A. No, sir, I did not. 
Q. Did you tell Detective Blancato that Bobby held the gun and 
I was the lookout man again on that job? A. No, sir, I didn't. 
379D Q. You did not? And did you tell Detective Blancato after they 
held up the place we all ran down the street and split up the money ? 
Did you tell him that? A. No, sir, I didn't. 
Q. Did you tell them my share of the robbery was $5.00? 
A. No, sir. 
Q. Did you tell them the gun we used belonged to Aaron Tonny 
and he stole it from his uncle's house? A. No, sir. 
Q. And did you tell them that the last time I seen the gun is when 
we went to market and Bobby had it then. Did you tell Blancato that? 
A. No, sir. 
Q. Well, did you make the statement then which you signed? 
A. The statement I signed was blank. 
Q. It was blank? Did you make the statement: These are the 
only two robberies that I have been involved in? Did you tell them that? 
A. No, sir. 
Q. Did you tell Blancato my brother said I was involved in the 
robbery at 801 O Street the same night this last one happened but that 
is not true? Did you tell him that? A. No, sir. 
Q. Did you say if it was, I would say so and admit it all? Did 
you tell Blancato that? A. No, sir. 
379E Q. Did you say: I have read the statement and it was read to me 
by Detective Blancato, who typed it? Now was that statement read to 
you? A. No, sir, it wasn't, and if it had I wouldn't signed it. 
Q. Did you tell Blancato that? A. No, sir. 
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Q. Did you tell Blancato the statement is the truth and I swear 
that itis? A. No, sir. 

Q. Well let me ask you then: Did you sign all five copies ofa 
written statement? A. No, sir, I only signed one. 

Q. Only signed one piece of paper? Did you sign any others? 
A. Only one. The rest of what you have was blank. 

Q. Right. Now was not this statement that I have shown you, was 
the statement started at 2:40 in the afternoon of the 22d? A. No, sir, 


I don't know what time it was started. 
Q. Now let me ask you: Did you have any marks or bruises on you? 


A. Yes, sir. 
Q. Where? A. Right here. A knot is still there on my head. 


379F Q. Did you have any knots on the front of your head? A. Right there. 

Q. Which one is that? A. Right there, you can see it now. 

Q. All right. Where was it you were kicked in the robbery squad 
office? A. Just I and him were together when he was beating me. 

Q. Where? A. Upstairs in that room where there was a desk and 
chair. 

Q. Were you at any time kicked in the robbery squad office? 
A. No, sir, I wasn't. 

Q. Were you at any time beat in the robbery squad office? A. No, 
sir, I wasn't. 

Q. Now as a matter of fact you know that Blancato never left that 
robbery squad office, that he was busy taking all these statements? 
A. Yes, sir, he did leave that office. 

Q. Did Blancato beat anyone else in your presence? A. Na in my 
presence, I didn't see him beat anyone else. 

Q. Whom did he beat? A. I said I didn't see him beat anybody else 
in my presence. 

379G Q. You didn't see him beat anyone else? Is that correct? 

A. But I seen when he went in the corner with a guy and when the guy come 
back he was holding his stomach. 
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Q. Who? A. Sawyer. 
Q. Now on the 22d of January 1961, you recall seeing Mrs. Body 
in the robbery squad office on that day that you gave a statement? Don't 
you? A. On the 22d of January? 
Q. On a Sunday, the day that you were arrested? A. I didn't give 
no statement. I seen her at the precinct. 
Q. You saw her and you saw her around 5:00 or 5:30 at night, 
wasn't it? A. I don't know the time. 
Q. All right in your presence did Sawyer say in your presence 
that she was the woman that was robbed and that she had a pail of water ? 
Did you hear him say that? A. When she was in there Sawyer was to 
the bath room. 
Q. Huh? A. When she was in there Sawyer was to the bath room, 
Q. Now do you mean that Sawyer made no statement to her? 
A. I didn't see him talk to her. 
379H Q. Allright. Is it your testimony that Sawyer and |Mrs. Body on 
January 22d, were never together in the robbery squad? |A. Not while 
I was in there, I never seen them. 
* * * * * 
Q. Did you not, after Sawyer made the statement that she recognized 
her, did you not recognize her as also the woman who was robbed ? 
A. No, sir, I didn't speak to her. 
Q. You didn't say a word? A. Ididn't say a word|to her. 
Q. And you heardher testify? A. No, sir, I didn't. 
Q. Did you hear her testify here in court? A. I heard her testify 
in court. 
Q. Did you hear her testify to that effect? A. Yes, sir, but she 
told a lie. 
Q. That didn't happen? A. No, sir, that did not. 
Q. All right now insofar as you know had you ever prior to 
January 22d, had you ever seen Mrs. Body? A. No, sir, 
Q. Now as far as you know she has got nothing against you? 
Correct? A. That's correct. 
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3791 MR. CAPUTY: Indulge me Your Honor. 
THE COURT: While you are looking, Mr. Blancato just came in. 
Will you stand up? (The man stood up) Is that the man whom you said 


beat you? 
THE WITNESS: Yes, sir, that is the one. 
THE COURT: All right, you may be seated, Mr. Blancato. 
BY MR. CAPUTY: 

Q. Is that the officer that beat you? A. That's right. 

Q. And you say in a room other than the robbery squad? Is that 
correct? A. That’s correct. 

* * * * * 
379J Q. And did you tell the Commissioner that you had cased the job 
and you got $10.00 in proceeds from this robbery? A. No, sir, I didn't. 

MR. FREY: Your Honor, please, I object to this line of questioning. 
The Commissioner did not say anything like that. 

THE COURT: It is not a question of whether the Commissioner 
said it, it is whether he said it. Do you object. 

MR, FREY: Yes. 

THE COURT: Objection overruled. Let us proceed. 

nT MR. CA? UTY: 

Q. Now did you make this statement, you don't know why you told 
another police officer that you acted as a lookout? A. I didn't tell no 
police officer that. 

Q. You didn't make that statement before the Commissioner ? 

A. No, sir, I didn't. 

Q. And the only reason you signed the statement is because they 
compelled you by beating you? Is that correct? A. Yes, sir. 

Q. Is that the only one you signed? A. That is alll signed. 


* * * * * 


379K MR. KAY: The defendant Tatum rests. 
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NUNZIO BONACCORSY 
having been called as a witness by the Government and, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR, CAPUTY: 

Q. Will you state your name and assignment? A. Nunzio 
Bonaccorsy, commanding officer of the robbery squad, | 

Q. Prior to today have you and I had any discussion at all about 
this case? A. No, sir, we have not. 

Q. Directing your attention to January 22, 1961, were you in the 
robbery squad office that day? A. Yes, sir, I was. 

Q. Now can you tell us whether at the robbery squad there was a 
group of individuals known as the LeDroit Ramblers that day? A. Yes, 
sir, there was. 

379L Q. Now can you tell us about how many individuals known as the 

LeDroit Ramblers were in the robbery squad office on that day? 
A. I can't tell you the exact number because I had assigned Captain 
Blancato in charge of that case. 

Q. All right can you tell us how long you were in the robbery squad 
office on January 22, 1961, Captain Bonaccorsy? A. I was there from 
about 8:00 o'clock in the morning until about 8:00 o'clock at night. 

Q. Did you at any time leave the office, sir, and if you did, where ? 
A. Imay have gone out in the hall to get a drink of water or gone to the 
bathroom but outside of that, I was there all day long. 

Q. Allday long? A. Yes, sir. 

Q. Had you seen Detective Blancato in the robbery squad office 
that day? A. Oh, yes, sir. 

Q. And from what time was he at the robbery squad office ? 
A. Oh, I think te was there from around the same time in the morning 
until around 7:00 or 8:00 o'clock at night. 

Q. Can you tell us whether Blancato was at the robbery squad 
office at the same time you were there? A. Yes. 
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379M Q. And what if anything, was Blancato doing when he was at the 
robbery squad office? A. He was conducting an investigation on this 
LeDroit gang. 

Q. Can you tell us whether Blancato took anybody out of that 
office? A. Not that I knowof. Now whether he did take them out in 
the hall to get a drink, I don't know. 

Q. How often did you see him in the robbery squad office during 
that day? A. All day long. 

Q. All day long? A. He kept me informed as to the progress of 
the case. 

Q. Now can you tell us whether or not you recognize either one 
of these individuals, these defendants, sir? A. No, sir, I cannot. 

I know that the face looks familiar but I cannot identify them. 

Q. Now during the period of time you were in the robbery squad 
office can you tell us whether or not any police officer had struck any 
of the individuals that were there at the robbery squad office ? 

A. Do you mean struck the defendants ? 

Q. Yes? A. Absolutely not. 

Q. Was any complaint made by these two defendants or anyone 
that they had been unlawfully treated or struck by any police officer ? 

379N A. No, sir, there was not. 

Q. Now then other than the members of the LeDroit Ramblers, 
can you tell us whether or not there were any newspaper reporters 
there? A. Oh, yes, sir, newspaper reporters were walking in and out 
of the office all day long as well as witnesses. There must have been 
about 16 men working there and forty or fifty people coming through 
the office. 

Q. What was the largest number of people that were there during 
the day on January 22, 1961 in that robbery squad office? A. That would 
be kinda hard to say. At one time there must have been as many as 
thirty people there. 
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Q. And what was the least number of people that were in the 
robbery squad office during the time you were in the robbery squad 
office and during the time Detective Blancato was in the robbery squad 
office? A. As I said there must have been around 16 men working, 
we had a whole bunch of defendants. It would be hard for me to bring 


it down to a certain figure. 
* * * * 


3790 CROSS-EXAMINATION 
BY MR, KAY: 
Q. Were you in uniform, sir? A. No, sir, Ido not wear a 
uniform. 
Q. Now you say you were in the robbery squad office the whole 
day except for an occasional trip out? A. Yes, sir. 
Q. Did you have occasion to speak to any newspaper reporters 
that day? A. Several of them. 
* * * * * 
379P Q. I realize that, sir. Do you remember speaking to anyone from 
the Post? A. Well if you would give me his name, I could. 
Q. No, sir, I would like for you to tell me the name of the one from 
the Post on that Sunday? A. Ido not know if Ted Bowers was working 


that Sunday or Watson. I really couldn't tell you which one was working. 
* * * * * 


Q. Who was the man that was there from the Star/? A. Ido not 


believe there was any man there from the Star on Sunday. 
* * * * * 


379Q Q. Well from what newspapers would all of these/reporters come 
from. The fellow from the Post was probably there but|you are not sure 
put the News and Star you said were not there? A. Well let me tell you 
this: This was a pretty big story and they would have assistants coming 


in and out there and I do not recall who they were. 
* * * * 
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385 MARY BODY 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
* * * 
DIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. Mrs. Body, directing your attention again to Sunday, January 22d, 
when you were at the Robbery Squad office around 5 or 5:30. Do you 
recall that? A. Yes. 

Q. And on that occasion, did any police officer in your presence 

387 abuse or strike or abuse either one of these defendants ? 
A. No, sir. 

Q. Did any police officer in your presence strike or abuse any of 
the other persons there in the Robbery Squad office? A. No, sir, they 
didn't. 

Q. Did Tatum have any marks or bruises on his forehead at the 


time when you had seen him at the Robbery Squad? A. No, sir. 
Q. Did Sawyer have any marks on him? A. No. 


* * * * * 


CROSS EXAMINATION 


* i * * 
BY MR. KAY: 

Q. Mrs. Body, where were the defendants, the boys, in the Robbery 
Squad room? A. Well, all of them was over on the other side, similar 
to mine, and most of them had soup, soup and crackers, but when the 
detectives called them up one by one to see if they could identify me, 
well, they called Tatum, and he was directly in front of me. 


Q. How far in front of you? A. He was sitting right in front of me. 
* * * * * 
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391 BILLY H. LEMOCKS 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAPUTY: | 
Q. Will you state your full name and assignment? 
A. Billy H. Lemocks, 2nd Precinct. 
BY THE COURT: 
Q. How do you spell your last name? A. L-e-m-0-c-k-s. 
THE COURT: L-e-m-o-c-k-s? 
THE WITNESS: Yes, sir. 
BY MR. CAPUTY: 
Q. Do you today know a person, sir, named Wilbur Queen ? 
A. Yes, sir. 

392 Q. Now, directing your attention to January 22nd, 1961, did you 

see that person Wilbur Queen? A. Yes, I did. 

Q. And on that date, did you talk to him? A, Yes, sir. 

Q. Where did you see him? A. At the Robbery Squad office. 

Q. What time was it that you first saw Wilbur Queen at the 
Robbery Squad office? A. About 15 minutes to 10. 

Q. Now, after talking to him, can you tell us whether he had given 
you any statement? A. Yes, he gave mea statement. 

Q. Did you type them? A. Yes. 

Q. How many statements has he given you? A. Two. 

Q. I show you, sir, what has been marked as Government Exhibit 
4 for identification, and I ask you to examine it and tell us whether 
Wilbur Queen gave you this statement? A, Yes, he did, sir. 

Q. Did you type it? A. Yes, sir. 

Q. What time of the day was it that Wilbur Queen gave you that 
statement, Government Exhibit 4 for identification? What time was it? 

393 A. I started the statements at 10 A.M, and completed them at 
11 A.M. 
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Q. Now, which statement did you start first? 

Look at Government Exhibit 4. Was that the one you started first, 
or was there another? A. This is the second statement I started. 

Q. Do you have a copy of the other statement? A. Yes, sir. 

Q. May Isee that? A. Yes. 

Q. Does that other statement indicate what time you started 
typing the other statement? A. It indicates the time that I started the 
first statement. 

Q. The first statement? A. Yes, sir. 

Q. What time? A. 10 A.M. 

Q. And about what time did you finish that first statement that 
Wilbur Queen gave you? A. About 20 minutes of 11. 

Q. And do you have now a recollection of when you started to 
type Government Exhibit 4 -~ is that the number for identification, 4? 

394 Well, the second statement? Do you have a recollection ? 
A. It doesn't indicate the exact time I started the second statement, but 
it immediately followed the first one. 

Q. About what time did you finish, sir? A. About 11 o'clock in 
the morning. 

MR. CAPUTY: I offer Government Exhibit 4 for identifcation in 
evidence, Your Honor. 

THE COURT: Did you show it to counsel? Is this the one you 
examined Queen on? 

MR. CAPUTY: Yes, sir, Queen, Your Honor. 

THE COURT: Al right, is there any objection? 

MR, KAY: No, Your Honor. 

THE COURT: No objection by either side? Either counsel ? 
All right. 

MR. CAPUTY: I would like to read it then, Your Honor. 

THE COURT: Let me see it. Pass it up. Come to the bench, 
please. 
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(Thereupon counsel approached the bench and the following 
occurred:) 
THE COURT: Let me ask the Government, what is|the purpose 
that you want to read the statement to the jury, first? 
MR. CAPUTY: Just the time I want. 
THE COURT: What part? 
395 MR. CAPUTY: The time it started, and that Sawyer was involved. 
He said Sawyer was involved. 
THE COURT: That is the only part you want to read? 
MR, CAPUTY: Yes, and that Sawyer was involved. 
THE COURT: As you know, I have been trying to be careful and 
caution the jury that the only purpose for which it can receive evidence 
of a statement is going to affect the credibility of the witness. If he 
said that Sawyer wasn't involved on the stand, and if this|statement says 
that he was involved, then the jury may determine how much weight or 
credence to give his testimony, but it is not proof of the fact that is 
alleged in there, don't you see? 
Do you want to read, about 10:30 P.M., 12-30-60, I and Thomas 
James Simms, colored, male, 16, 1462 Girard Street, Northwest, and a 
boy named Sawyer and another boy named James walked jto 11th and 
Q Streets, Northwest, Simms, Sawyer and James went into the High's 
store and I walked to 10th and French Street, where I waited for them? 
MR. CAPUTY: Yes, and the other reason I wanted it is because 
the testimony also indicated the police beat Sawyer around that time, 
where Sawyer hadn't been arrested until 2:30, and that is why I want it. 
THE COURT: You can read the first sentence, then, and read the 
first part of the statement, Wilbur Queen, etcetera, relative to the 
robbery, I think. 
396 MR. KAY: Your Honor, if Mr. Caputy is permitted to read that, 
I would like to be permitted to read another part. 
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THE COURT: If you want to read any other part of the statement, 


you can. 

But the point is, Iam not going to allow you to argue that what he 
said in the statement is the truth. That is not the purpose of the state- 
ment. It is to contradict a witness. 

That is correct, isn't it? 

MR. CAPUTY: That is correct. 

MR, FREY: One says he wasn't there and this says he was there. 

MR. KAY: I should be permitted to argue that there is no mention 
of Tatum. 

MR. CAPUTY: He can argue the witness testified that Tatum 
wasn't there. 

THE COURT: If he wants to offer the rest of the statement, I will 
let him offer it. 

MR. CAPUTY: Well, I will offer it all. 

THE COURT: You can offer the rest. Let him read the rest. 

MR, CAPUTY: I will read it all. 

THE COURT: Do you want to read it? 

MR. CAPUTY: I will read it all 

THE COURT: I will tell the jury that by agreement of counsel, 
between both parties, the defendants and Mr. Caputy, that the whole 
statement is available. 

Is that correct? 

MR. KAY: As far as Tatum is concerned. 

THE COURT: All right, then. 

(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) 

THE COURT: Now, it is agreed to between counsel for the Govern- 
ment, and by counsel for Tatum, and Mr. Frey ~~ do you join in that 
agreement? 

MR. FREY: Sir? 

THE COURT: Do you agree that the whole statement be read? 


Do you have any objection to the whole statement being read? 
MR. FREY: No, sir. 
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THE COURT: All right. Nobody has any objection to the whole 
statement being read. 
MR. FREY: No objection to the whole statement being read. 
MR. CAPUTY: That is Government Exhibit 4. 
THE COURT: You will recall, without my having to repeat it, 
the purpose for which it is offered. All right. You may proceed. 


(The document previously marked 
for identification as Government 
Exhibit 4 was received in evidence) 


MR. CAPUTY: This is the statement: 
"Metropolitan Police Department, Washington, D.C., January 22, 


1961. 
"Statement of Wilbur Queen, C/M/16 yrs. of 469 Ridge St., N.W. 
relative to his participation of the robbery of the High's ice cream store 
1601 11th Street, Northwest, on 12-30-60 between 10 p.m, and 11 p.m. 
"About 10:30 p.m. 12-30-60, I, and Thomas James Simms, 
C/M/16, 1462 Girard St. N.W. and a boy named Sawyer and another boy 
named James walked to 11th and Q Sts. N.W. Simms, Sawyer and James 
went into the Highs store and I walked to 10th and French St. N.W. where 
I waited for them. I told them where I would be. We had planned to rob 
this store earlier in the day. We were at Shaw school when we planned 
it." 
THE COURT: Excuse me. Would you mind reading a little slower, 
Mr. Caputy ? 
MR. CAPUTY: Yes, Your Honor. 
‘When I left them in front of the High's store Simms had a gun. 
I saw all of them go into the store before I left. I waited|at 10th and 
French Sts. for about 5 minutes before they came and met me. They 
were all running so I ran along behind them. We ran out|French St. to 
399 9th St. up 9th St. to S St. and out S St. to 8th, and up 8th St. to T, 
where we went into an apartment house on the corner there and James 
and Sawyer who had the money divided it up with the rest of us. Simms 
gave me 5 dollars of the money for the use of my gun in this holdup. 
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I found this gun about a month ago up at Meridian Park behind a statue 
alongside of the fish pond on the 15th St. side of the park. It was wrapped 
up in a piece of white cloth. It was daylight when I found it. After the 
money was divided Sawyer, Simms and I left and caught a cab and went 
toS.E. We were going to a birthday party. I don't remember the address 
of the house but it was on 12th St. S.E. somewhere around D St. The last 
time I saw James that night was when we left him at 7th and T Sts. 
James was wearing a brown stocking cap when the High's store was 
robbed and the rest of us were wearing hats. Simms was wearing a 
checked hat that night. He doesn't have that hat now because someone 
stole it. 

“T have read the above statement and understand it. I made this 
statement of my own free will. No force, coercion and no promises were 
made to me prior or after making this statement.” 

And it is signed Wilbur L. Queen, and witnessed by Detective 
Billy H. Lemocks and Detective F.G. Egber. 

400 I have no further questions, Your Honor. 
* * * * 
PAUL DICKUM 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. Now, were you seated in the witness room out there today and 
yesterday? A. Yes, sir, I was. 

Q. Do you know a person named Howard Nelson? A. He was 
pointed out to me yesterday when I pointed the man out to you that -- 


Q. Yes. Well, do you see or do you know a person named, 


Mrs. Sawyer, 2 woman named Mrs. Sawyer? A. Yes. 
*x * x * * 
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Q. Did there come a time when you were in the witness room that 
this person whom you identified as Howard Nelson came into that witness 
room where you were? A. Yes, sir. 

Q. Was Mrs. Sawyer there? A. That is right. 

Q. Now, was any statement made by this Howard Nelson when he 
came into that witness room? A. He came into the witness room and he 
talked to the lady, Mrs. Sawyer, and he said: "He goofed, he picked out 
the wrong one who did the beating." 

* * * 
OAKIE DYER 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. Will you state your name and occupation, sir ? A, Oakie Dyer, 

shorthand reporter for the Grand Jury, Office of the United States 


Attorney, Washington, D.C. 
Q. Were you a reporter for the Grand Jury here in Washington,D.C. 
in March of 1961? A. Yes, sir. 
MR. CAPUTY: Now, may I have this transcript, Your Honor, 

marked as Government Exhibit No. 7 for identification? 


THE COURT: It may be marked. 


(The document was marked Govern- 
ment Exhibit No. 7 for identification.) 


BY MR, CAPUTY: 
Q. Now, I show you what has been marked Government Exhibit 
No. 7 for identification, which is a transcript of a Grand Jury proceeding, 
and ask you to examine it and tell us whether you can identify that tran- 
script? A. Yes, sir. | 
Q. And how do you identify it? A. Well, it has my name on the 
front cover and I recognize some of these sentences contained in the 
transcript. 
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Q. Did you transcribe that record there for that Grand Jury 
Proceeding? A. Yes. 

Q. And from what did you transcribe it? A. From the original 
stenograph notes which I recorded. 

Q. Did you record the statements made in the Grand Jury verbatim, 


questions and answers, sir? A. Yes. 

Q. Is that transcript an accurate transcription of your notes, 

405 your stenotype notes that you had taken at the Grand Jury pro- 

ceeding? A. Yes. 

Q. Do you have the notes with you? A. Yes. 

Q. MayIsee them? A. Yes. 

MR, CAPUTY: May I have the notes marked as Government 
Exhibit 7~A, Your Honor ? 

THE COURT: They may be marked. 


(The document was marked Govern- 
ment's Exhibit No. 7-A for identifi- 
cation.) 


MR. FREY: If Your Honor please, I think we can stipulate this. 

THE COURT: Will you stipulate that the reporter took this test- 
imony and transcribed it from his notes ? 

MR, FREY: Certainly. 

THE COURT: And which is now contained in Government Exhibit 
No. 7? That is the number, isn't it? 7? 

MR. CAPUTY: Yes, 7, Your Honor. 

THE COURT: AJ right, that is stipulated. 

MR. CAPUTY: Will they stipulate, if Your Honor please, that the 
person whose transcription he took was Thomas Simms on this day, and 
that Simms was sworn, and that these were the questions asked and the 
answers given? 

406 MR, FREY: Certainly. 
THE COURT: Will you agree to that? 
MR, FREY: Certainly I do. 
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MR, CAPUTY: That is all I have, and that it is an accurate tran- 
script. 

MR, FREY: Yes. 

I would like to ask a question. 

THE COURT: You may. 

MR, FREY: Are you finished? 

MR. CAPUTY: Yes, sir. 

THE COURT: Do you offer No. 7? 

MR. CAPUTY: I will offer the transcript in evidence, No. 7. 

THE COURT: It may be admitted. 

MR, FREY: There is no question but what he took these notes 
and made the record. 

CROSS EXAMINATION 
BY MR. FREY: 

Q. Now, you didn't know, or you didn't hear any conversation that 
transpired by anybody prior to the time of taking these notes, did you? 
A. No, sir. 

MR, FREY: That is all. 


(The document previously marked 
for identification as Government 
Exhibit 7 was received in evidence.) 


* * * * 

ROBERT CALDWELL 

was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: | 
DIRECT EXAMINATION 


BY MR, CAPUTY: 
* * * * * 


Q. Were you in the courtroom during the testimony of Sawyer, 
the defendant Sawyer? A. I was, sir. | 
Q. Now, did you hear him testify that you stated to him on 
January 22, 1961, that if he didn't, Sawyer, didn't come up with some- 

thing, that you were going to beat him up? 
Did you hear that testimony? A. Yes, sir. 
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Q. Did you make that statement to Sawyer, sir? A. Inever 
talked to him, sir. 
Q. Did you handcuff Sawyer and peat him or strike him around the 
face and chest, sir? A. No, sir. 
408 Q. During the period of time that you were at Police Headquarters, 
did any police officer in your presence strike or beat Sawyer? A. No, sir. 
Q. During the period of time that you were at Police Headquarters, 
did any police officer in your presence strike or beat Tatum? A. No, sir. 
Q. Did you strike or beat Tatum? A. No, sir. 
* * Pa * * 
CROSS EXAMINATION 
BY MR, FREY: 
Q. Well, now, how many officers were present on this occasion ? 
A. On January 22d, sir? 
Q. Yes. A. There were many officers; I don't know how many, sir. 
Q. How many were there in the room? A. I would say about ten 


or twelve. I don't know, sir. 
* * * * * 


409 Q. How many suspects were in there at the time that you were in 
there that Sawyer was in there? A. I was in the office three or four 


times. At one time there was about 30 suspects in there. 
* * * * * 
410 Q. You don't know then of your own knowledge whether anybody 
else beat Sawyer? A. I wasn't there all the time, sir. 

Q. You say you went in and out? A. Yes, sir, that is what I said. 

* x * * * 
REDIRECT EXAMINATION 

BY MR, CAPUTY: 

* * * * * 

Q. Now, it has been testified by Simms that you and Detective 
Blancato, at my request, went down to the cell block in this court and 
represented to Simms that if he would implicate Jerry Green, Elwood 
Sawyer, Wilbur Queen, Calvin Barnhart, Henry Madden, Leroy Moon, 
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Sylvester Wilson, Robert Delosh, Charles Collins, and Johnnie Griffin, 
that you would see to it in various ways ~~ that I would see to it that he 
made probation and that the others made probation. 
Now, did you make such a representation to Simms, sir? 
A. No, sir. 
Q. Did I ever send you to Simms with such a request, sir? 
A. No, sir. 
* * 
MARK GRAY 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Were you here in the courtroom at the time that Queen was 
testifying? A. Yes, I was, sir. 
@. Did you hear him testify that you and Officer Blancato beat 
him and other individuals? A. Yes, sir. 
Q. Did you hear that testimony? A. Yes, sir. 
Q. Now, did you at any time strike or unlawfully place your hands 
upon Queen? A. No, sir. 
Q. Did you at any time strike or beat either one of these defendants? 
A. No, sir. 
Q. Did you at any time, sir, place your hands unlawfully upon any 
of the members of the LeDroit gang that were apprehended and in the 
Robbery Squad office on January 22nd? A. No, sir, I did not. 
Q. Did Detective Blancato in your presence strike anyone ? 
A. No, sir, he did not. 
Q. Did he strike, specifically, either one or both of these def- 


endants? A. No, sir. 
x * 
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CROSS EXAMINATION 
BY MR. FREY: 
* x* * * * 

Q. Yes. Were they handcuffed? A. Idon't recall. I was in the 
process of questioning the complaining witness who had been summoned 
to the office of the Robbery Squad, and I didn't notice whether they were 
or were not handcuffed. 

Q. How many did you have in there that day? A. About fifteen. 

Q. Fifteen? A. Yes, sir. 

Q. Now, weren't they all handcuffed when they came in there? 

A. We don't have that many handcuffs in the Robbery Squad. 
* * * * * 

416 Q. Would you say that he was not handcuffed? A. I would say 
that I didn't see anyone at any time in the office of the Robbery Squad 
handcuffed, no, sir. 

* * 
LOUIS BLANCATO 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Detective Blancato, showing you what has been marked Govern- 
ment Exhibit 5 for identification, which is a two-page statement of one 

417 Thomas Simms, Jr. did Mr. Simms read that statement and sign 
it, sir? A. Yes, sir, he did, along with the same procedure, starting 
at the top, and read along with me, gave him a copy and he read along. 

Q. Referring to page 2 of the statement, that we also hustled the 
High's store at 11th and Q Street, Northwest. A. That is right. 

Q. On that job, there were me, Wilbur Queen, Sawyer, and a guy 
named Johnnie, who is now in jail; we got about $60 on that job, and I 
had the gun, and Queen and Geegee Kenneth Green were the lookout men, 


and Sawyer, Johnnie and I went in? 
Did he tell you that? A. Yes, sir, he did. 
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MR, CAPUTY: I offer that for that purpose, Your Honor. 

THE COURT: All right. That part of the statement will be re- 
ceived for the purpose I indicated to the jury, to consider this part, or 
that part, of the statement. 


(The document previously marked 
for identification as Government 
Exhibit 5 was received/|in evidence.) 


BY MR, CAPUTY: 
Q. Now, showing you Government Exhibit 3, Detective Blancato, 
in evidence, a one-page statement of Earl Tatum, were you in the court- 
room when Tatum testified this morning, or were you away this morning ? 
A. Iwas in for part of his testimony. 
418 Q. Did you hear Tatum testify, sir, that what he signed was a blank 
piece of paper and that nothing was on the paper that he signed ? 
A. No, sir. 
THE COURT: Wait a minute. Except the top. Except the portion 
at the top. 
BY MR. CAPUTY: 
Q. At the top, that the body of the statement was not thereon, 
except the portion on the top. 
Were you in the courtroom when he testified to that? A. Yes, sir. 
Q. Now, did Tatum sign that statement? A. Yes, he did. 
Q. Did he sign any other copy of the same kind of statement? 
A. Yes, he did. 
Q. Do you have those copies with you? A. Yes, Ido. 
Q. Let us see them. A. I will have to find them, Your Honor. 
THE COURT: AIL right, take your time. 
THE WITNESS: Here they are. 
BY MR, CAPUTY: 
Q. Take them out. A. Do you want me to rip them jout of the 
jacket? 
THE COURT: Can't you take them out of the jacket| without tearing 
them ? 
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MR. CAPUTY: I would like to have them removed, Your Honor. 

THE WITNESS: These three, the original, and two I have to the 
Grand Jury. 

MR. CAPUTY: I would like to have these copies, Your Honor, 
marked as Government Exhibits 3-B, C, and D, Your Honor. 

THE COURT: Government 3-C and D? 

MR. CAPUTY: 3-B, C, and D. 

THE COURT: They will be so marked. 


(The documents were marked Govern- 
ment Exhibits 3-B, C, and D.) 


THE COURT: Do you offer them in evidence ? 

MR. CAPUTY: I offer them in evidence. 

THE COURT: Any objection? 

MR. KAY: Your Honor, may I be permitted to see them ? 

THE COURT: All right, show him the original. You may see the 
original and all the copies. 

MR. CAPUTY: Iam going to give them to him in a minute. 

THE COURT: Give us a minute until the Clerk marks them. 

THE WITNESS: I have another one here, Mr. Caputy, by the way. 

THE COURT: Well, put that in. 

THE WITNESS: This is another one. 

MR. CAPUTY: May I have this marked as 3-E? 


(The document was marked Govern~ 
ment Exhibit 3-E for identification.) 


THE COURT: Mr. Frey, do you have a question to ask? Will you 
address yourself to the Court, please ? 

What is the question? 

MR. FREY: Are these all duplicates ? 

THE COURT: I don't know. 

What are they, Mr. Caputy? Are they copies of the original? 

MR. CAPUTY: Yes, they are copies of the original that he signed. 

THE COURT: They are supposed to be copies of the original state- 
ment that the defendant signed, whatever his name is, Tatum. 
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MR. KAY: If Your Honor please, Iam going to object. I think 
that there is some discrepancy in these statements between the original 
and those, and the carbons. 

THE COURT: Well, point out the discrepancy. 

MR. CAPUTY: Iam going to ask the officer about it. I haven't 
asked the question yet. 

THE COURT: Wait until he asks the question. 

MR. CAPUTY: They just wanted to see them. I haven't asked the 
question yet. 

BY MR. CAPUTY: 

Q. Showing you Government Exhibits 3-B, C, D, and E, I ask you 
to examine them and tell us whether Tatum signed them? A. Yes, sir, 
he did. 

Q. Did he sign them in your presence? A. Yes, sir, he did. 

Q. Did he sign them at the time -- 

THE COURT: I can't hear the answer. 

THE WITNESS: Yes, he did. 

MR. CAPUTY: Did he sign them at the same time hhe signed 
Government Exhibit 3, which is the original of it? 
A. Well, he signed that one first, and then the other five! copies in order. 

MR. CAPUTY: I offer them in evidence, Your Honor. 

THE COURT: Now, are the copies identical copies, identical with 
the original copy ? 

THE WITNESS: Yes, sir, Your Honor, they all came out of the 
same typewriter at the same time. 

THE COURT: For what purpose are you offering them ? 

422 MR. CAPUTY: He said he never signed that, he didn't sign his 
name at all, and he said he didn't sign any others of the same, if you 
recall his testimony, and that shows that he signed his name more than 
once, and that is the reason we are bringing these in. 
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MR. KAY: If Your Honor please, I think this is in error. The 
defendant when he was on the stand admitted he did sign the original. 
However, he stated that there was only a small section. He didn't deny 


signing his name. 

THE COURT: He said, I think, there was only a part on top, and 
the rest was blank. 

Well, the jury will have to rely on their own recollection as to 
what Tatum said. 

MR. KAY: Well, I am going to object to the copy because I think 
there is a discrepancy in the signature. 

THE COURT: Well, point it out to the Court. I can't decide the 
question whether or not there is until you point it out. 

MR. CAPUTY: It is a question for the jury, if Your Honor please, 
and he is not a handwriting expert. 

THE COURT: Let me find out what the discrepancy is. Point it 
out. 

MR. KAY: Will you look at the original and the copies ? 

THE COURT: All right. Suppose you come to the bench. 

(Thereupon counsel approached the bench and the following 
occurred:) 

THE COURT: This paper is the alleged confession. 

MR. KAY: Your Honor, he wants this one. 

Now, he denies this. Those are his signatures. 

THE COURT: Well, that is for the jury to decide. 

MR. CAPUTY: He said he didn't sign. He only signed that, and 
it was blank, and he didn't sign any of these. 

THE COURT: Are you offering these as admissions against 
interest in the defendant's confession ? 

MR. CAPUTY: That is right. 

THE COURT: I want to be sure we straighten it out with the jury. 

All right, you may offer them in the presence of the jury. 
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(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) 

MR. CAPUTY: I offer them B, C, D, and E, as admissions, as 
statements made by the defendant. 

THE COURT: You are offering these alleged admissions of the 
confession of the defendant? 

MR. CAPUTY: That is right. 

THE COURT: Confession of the defendant Tatum?) 

MR. CAPUTY: Yes. 

THE COURT: Is there any objection, other than the objection you 
heretofore raised ? | 

Your objections are a matter of record. 

These will be received. You may read the original to the jury, 
and I might tell the jury, while you are deliberating, if it becomes 
necessary to look at any exhibit that is in the evidence, that is in the 
record, that is marked and in evidence, you may see them. 

Is there any objection to that statement? 

MR. KAY: No, sir. 

MR. FREY: No, sir. 

MR. KAY: Well, Your Honor, does that change Your Honor's 
ruling that Government Exhibit 3-A could be read to the) jury ? 

MR. CAPUTY: May I be heard on that? 

THE COURT: Yes. 

MR. CAPUTY: 3-A was a deletion of part of Government Exhibit 
3, but it is admissible in evidence now on the basis of the testimony of 
Tatum when he took the stand. 

When on direct examination, he started talking about First and 
Randolph Street, Northwest, and then we, the Government went into that, 
and so it is unnecessary for 3-A now. 3 itself, in its entirety, is ad- 
missible on the basis of his testimony. | 

425 THE COURT: Do you object? 
MR. KAY: I object to that. 


426 


427 


428 
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THE COURT: Well, if there is anything in these statements or 
this statement, relating to any alleged prior offense, other than this 
offense for which the defendants are being tried, you may only consider 
that on the question of intent and motive, and the fact that he might have 


been guilty, if he was guilty on some other offense, makes no difference 


as far as this case is concerned. 

But you may consider it, if you wish to, on the question of intent 
and motive. 

All right, you may proceed. 

BY MR. CAPUTY: 

Q. Do you, sir, know a person named Roy Rogers Tatum? Do you 
know him, sir? A. No, I don't know him personally, but I do know him. 

Q. I show you what has been marked Government Exhibit 6 for 
identification, and ask you to examine that statement and tell us whether 
you can identify that statement? A. Yes, I can. 

Q. How do you identify that, sir? A. Itis the statement I typed 
that Roy Rogers Tatum told me in the office of the Robbery Squad. 

Q. And what time did you start that statement, sir ? A. The 
statement was started at 1:45 P.M., Sunday, January 22nd, 1961, in the 
office of the Robbery Squad. 

Q. What time did you finish? A. Twenty minutes or a half an 
hour later. 

Q. Did Tatum, Roy Rogers Tatum, sign the statement in your 
presence? A. Yes, sir, he did. 

Q. Did he read it? A. He read it, and I read it along to him, the 
same procedure. 

* * * * * 

Q. Now, looking at Government 6 for identification, what time was 
it on January 22nd, 1961, that Roy Rogers Tatum first came into your 
presence? A. I will have to go through this and give you the exact 

time. 

THE COURT: Well, yes, if you can put your finger on it. 
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THE WITNESS: He was arrested at 12:45 P.M. on January 22nd, 
1961, by Fallon, Caldwell, and Smith of the Robbery Squad, and arrived 
at the Robbery Squad office a short time thereafter. 

BY MR, CAPUTY: 

Q. Now, it has been testified by Roy Rogers Tatum that after his 
arrest on January 22nd, 1961, at 9 o'clock in the morning, that he was 
taken to the Robbery Squad office, and shortly after arriving there, that 
you beat him and struck him and forced him to give that statement, which 
is Government Exhibit 6 for identification, in the morning of January 22nd, 
1961. 

Now, did you strike or beat him? A. Inever struck or beat him. 
I could not have struck or beat him at 9 o'clock in the morning. He 
wasn't arrested until quarter of one in the afternoon. 

Q. Was he ever in your presence in the morning? A. No, sir, 
I never saw him until about 1 o'clock. 

Q. What time did you first see him and talk with him? A. Well, 
if they arrested him about 12:45, about 15 or 20 minutes later, when 
they got to the office. 

429 Q. Now, it has been testified by Roy Rogers Tatum that for a 
period of about 20 minutes, you took him in the elevator at Police Head- 
quarters, and went up and down, and that as that elevator was going up 
and down, that you struck and beat him. 

Did you do that, sir? A. If anybody beat him in an elevator, it 
would have to be the elevator operator, because we don''t run elevators 
in that building. 

Q. Did you at any time leave the Robbery Squad office from the 
time that you got there in the morning to late at night?) A. No, sir, 

I didn't. 

Q. What time was it that you got into the Robbery Squad office ? 
A. Well, I got in the office, the Captain called me about 6:30 in the 
morning, and I got in the office around half past seven or quarter to 
eight, and I left there at 20 minutes to 10 that night. 
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Q. Now, it has been testified by Sawyer that on January 22nd, 1961, 
in the Robbery Squad office after his arrest, after 3:30, that you and 
Detective-Sergeant Caldwell beat him around the face and body and struck 


him. 

Did you at any time strike Sawyer ? A. Nobody did. 

Q. Did you at any time strike Tatum? A. No, sir. 

Q. Did any police officer in your presence, sir, strike either one 
of these defendants? A. No, sir. 

Q. Did any police officer in your presence strike any of the members 
of the Ledroit Ramblers who had been apprehended on January 22nd, and 
who were at headquarters on January 22nd, 1961? A. Nobody struck 
anybody. 

MR. CAPUTY: That is all. 


* * 


* * 
BY MR. CAPUTY: 

Q. Were you in this courtroom when Simms was testifying, sir? 
A. Part of the time. 

Q. Today? A. Yes, part of the time, sir. 

Q. Now, it has been testified by Simms that at my direction, that 
you and Detective-Sergeant Robert Caldwell went to the cell block in 
this courthouse, and told Simms that if he would implicate in the robberies 
the following persons. Johnnie Green, Elwood Sawyer, Wilbur Queen, 
Calvin Barnhart, Henry Madden, Leroy Moon, Sylvester Wilson, Robert 
Delosh, Charles Collins, and Johnnie Griffin, that if he would implicate 
these people that I have just mentioned, that I would assure him and the 
other people named, assure them of probation? A. Well, I can say, 
Mr. Caputy, that when I talked to him in the cell block, he had not even 
been before the Grand Jury, and none of these cases had been indicted, 
and nobody even knew who the trial Assistant was going to be. 
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Q. Did I at any time ever direct you to go and see this person 
Simms or any other people mentioned here? A. No, sir. 
432 Q. Did you at any time say to him that if he would implicate these 
individuals that you would assure him as well as the other individuals 
of probation? A. No, sir, I never did. 
MR. CAPUTY: That is all. 
THE COURT: Has this statement been read to the jury, Tatum's 
statement ? 
MR. CAPUTY: Yes, sir. 
THE COURT: You have read the statement, the one that you in- 
troduced copies of ? 
MR. CAPUTY: I don't think all of it was read. 
THE COURT: Well, you offered it. It is in evidence, right? 
MR. CAPUTY: The entire statement is in evidence. 
THE COURT: Do you wish to read it to the jury ? 
MR. CAPUTY: I would like to read it. 
THE COURT: Well, suppose you finish the cross examination, 
and then we will take a short recess. 
CROSS EXAMINATION 
BY MR. FREY: 
Q. Officer -- A. Yes, sir. 
Q. When you say you went down in the cell block to see Simms, 


* * 


I believe you said at that time it was before he went before the Grand 
Jury; is that right? A. That is correct, sir. 
Q. What? A. That is right, yes, sir. 
Q. Then you did see him in the cell block before he went before 
the Grand Jury; is that right? A. Yes, sir, I talked to him. 
Q. And did he go to the Grand Jury that day? A. |No, sir. 
Q. When did he go? A. He went the following day. 
Q. The following day? A. Yes, sir. 
Q. Now, is it a fact that you brought him up here from the jail 
to talk to him that day? A. No, I can explain -- 
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Q. How did he happen to come up? A. I can explain that. 
THE COURT: Wait a minute. Give him a chance to answer. 


435 When you propound a question, please give the witness a chance 


to answer. 
All right, you may proceed, and suppose you ask the question again. 
BY MR. FREY: 

Q. How did he happen to come up to the jail block? A. I will 
explain that to you. 

When Simms was waived on -- 

Q. What? A. When Simms was waived on as a juvenile, he was 
sent over and arraigned, and at his arraignment he told me that he wanted 
to testify at the Grand Jury, and I had him summoned up for the Grand 
Jury on March the first. 

He went to the Grand Jury on this case on February 21st, and on 
March 1st, I had him summoned up and I went down in the cell block 
and talked to him. 

And I asked him if he still wanted to go to the Grand Jury, and he 
said, Yes. 

I asked him if he had a lawyer and he said, No. 

I told him he didn't have to testify at the Grand Jury if he didn't 
want to, and he said he wanted to. 

So I told him to wait, don't go on today, and think about what I told 
you, and if you still want to testify, we will have you summoned up again 
tomorrow. : 

Mr. Stevas will advise you of your rights again, and if you want 

436 to testify, you can, and that is why he came back March the 2nd 
and testified at the Grand Jury. 

Q. Well, you did talk to him then before he went before the Grand 
Jury? A. Yes, sir, that is right. 

Q. Now, at the time he was over at the Robbery Squad was he 
handcuffed? A. No. No, he wasn't handcuffed. He was very helpful. 

Q. What? A. No, sir, he wasn't handcuffed. 
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Q. He was not? A. No, sir. 


Q. Were any of them handcuffed that day? A. I didn't handcuff 
any of them. I don't know if they were. They may have been handcuffed 


bringing them in, but not in the office. 


Q. How many policemen in there on that occasion ? 


A. No, you 


are getting into trying to pin me down on the number of police officers. 


They were running in and out all day long. 


At one time there may have been as many as fifteen 


and sometimes as little as ten. 
Q. Well, how many officers that interrogated? A. 


or twenty, 


Well, suppose 


you tell me what time, and how many defendants were in there, and I can 


tell you how many officers were there. 


I mean, I can't give youa hypothetical answer to a question. 


Q. Well, I asked you to direct your attention to J 
the afternoon. A. In the afternoon, all right. In the afte 
anywhere between ten and twenty people in there, ten and 


ry 22nd, in 
oon there was 
twenty detective 


in that room, and it was depending on how many defendants were in there, 


and whether they had just brought the prisoners there, or 


whether they 


were going out to get other prisoners, and it is hard to tell you. 


Q. Does more than one detective or officer interrogate a defendant? 


A. Well, I imagine the police officers were talking to these fellows, but 


like I told you, I was assigned to the investigation of this 
one who worked on this case worked under my direction, 


sponsible only to Captain Bonnaccorsy. 


jcase, and every- 


jand I was re- 


I took all the statements and I coordinated all the facts, and every- 


thing in here was done and typed by me. 


So you can see how much work we had. I took all the statements, 


and there is 18 or 20 statements in this jacket, and I did 


all that work, 


and the officers bring them in and make lineup sheets on them, and if 


I had someone else to go pick up, I would say, you and you go up and 


pick up John Doe, he is involved, or somebody else, 


and they did 
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what I told them, and they would bring them in, and make a lineup sheet 
as to what time they arrested them, and where they arrested them, and 
they would leave it on my desk, and then they would do something else 
I told them to do. 

We worked under the same system that the Federal Bureau of 
Investigation works on. 

THE COURT: Are there any further questions ? 

MR. KAY: No, sir. 

THE COURT: Now, ladies and gentlemen, again let me caution 
you that when the Court propounds a question to the witness, it does not 
indicate how the Court feels about this. I simply want to bring out all 
the facts. 


BY THE COURT: 
Q. You said you had 18 or 20 statements on file; correct? 


A. Yes, sir. 
Q. Did you mean that those 18 or 20 statements relate to these 
two defendants or what? A. No. 
Q. They relate to other people? A. Yes, other people. 
Q. Not concerned in this case? A. No, sir, complainants and 
everything else; that is right. 
THE COURT: That is all I wanted to know. 
MR. CAPUTY: May I ask one question 
THE COURT: Yes. 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * 
MR. CAPUTY: The Government has rested. 
THE COURT: The Government is going to rest. That completes 
your case? Correct? 
MR. CAPUTY: Yes. 


* * 
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THE COURT: Now, I will ask counsel to listen to this instruction 
which I am going to give to the jury before I permit Mr. Caputy to read 
to the jury the statement of the defendant Tatum, known as Government 
Exhibit No. 3. 

Now, ladies and gentlemen of the jury, the statement that is about 
to be read to you as Government Exhibit No. 3 is a statement which the 

Government contends is the confession of the defendant Earl James 
Tatum. 

Of course, this is a question that you will have to decide from all 
the evidence in the case and from the instructions of law which the Court 
will give you at the conclusion of arguments of both counsel. 

In this statement there appears this language: 

The only other robbery that Iam involved in is the) holdup at 
First and Randolph Street, Northwest, and that happened |on a Saturday 
night, on New Years Eve. There was me, Roy Tatum, my brother, 

Aaron Toney, Stanley McCloud, and Bobby Cooper. Bobby held the gun 

on that job, and I was the lookout man again. After they held up the place, 
we all ran down the street and split up the money. My share for that 
robbery was $5. The gun that we used belonged to Toney and he stole 

it from his uncle's house. The last I saw of the gun was| when we left 

the market and Bobby had it then. 

As I indicated to you before, the only purpose for which you can 
consider the evidence of this other alleged robbery, other than the one 
for which the defendant Tatum is on trial, would be in determining the 
question of the defendant Tatum's motive in doing whateyer the jury 
might find that he did do. This statement is not proof of the fact that 
the defendant Tatum committed the crime for which he is on trial. 

Is there any objection by either counsel? 

All right. I think that follows the language, almost the language 
of the Washington, Layton and Robinson case I referred |to the other day. 
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MR. KAY: I object, Your Honor. I feel that it is highly prejudicial 
to have that before the jury, and there are cases, subsequent cases, which 
indicate that it is inadmissible to bring in other crimes. 

THE COURT: You may be right, but there are all kinds of cases 
that hold that when you can show the conduct of the defendant, or a par- 
ticular occasion, that he was engaged in a series of robberies, and I 
think you can show it as going to show his intent and purpose for doing 
what the Government alleged he did in this case. 

Now, I think I shall also tell the jury, unless the Government can 
show me that there is some evidence to justify me doing otherwise, that 
this statement is only admissible against the defendant Tatum and not 
against the other defendant. 

MR. CAPUTY: That is correct. 

THE COURT: I think I shall add that to it. 

All right. 

MR. CAPUTY: I think to save time I will forego the reading of it, 
and I think the jury can call for if they want it. 

THE COURT: Well, I think you better read it, as long as you told 

them you were going to read it, and you will probably want to argue 
this to the jury. 


All right, bring in the jury. 
* * * 


THE COURT: All right, we will do that. 

Now, ladies and gentlemen of the jury, the statement that is about 
to be read to you by the Government, and which is known as Government 
Exhibit No. 3, js a statement which the Government contends is the con- 
fession of the defendant Earl James Tatum. Of course, that is a question 
that you will have to decide from all the evidence in the case and from 
the instructions on the law which the Court will give you at the conclusion 
of the arguments which will be made by counsel on both sides. 

In this $tatement there appears this language, along with other 
language, and I will read this part, which is part of the alleged statement 
by the defendant Tatum, and it goes on to say: 
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The only other robbery that Iam involved in is a holdup at First 
and Randolph Street, Northwest, and that happened on a Saturday night, 
on New Year's Eve. There was me, Roy Tatum, my brother, Aaron Toney, 
Stanley McCloud, and Bobby Cooper. Bobby held the gun /on that job, 
and I was the lookout man again. After they held up the place, we all ran 
down the street and split up the money. My share for that robbery 
was $5. The gun that we used belonged to Toney and he stole it from his 
uncle's house. The last I saw of the gun was when we left the market 
and Bobby had it then. Those are the only two robberies) that I have been 
involved in. 
Now, as I indicated before, the only purpose for which you can 
consider the evidence of this other alleged robbery, other than the one 
for which the defendant Tatum is on trial, would be in determining the 
question of the defendant Tatum's motive in doing whatever the jury may 
find that he did do. 
This statement is not proof of the fact that the defendant Tatum 
committed the crime for which he is now on trial. This statement is 
only admissible against the defendant Tatum and is not admissible against 
the co-defendant Sawyer. 
All right, now you may proceed. 
Mr. Caputy, you may read the statement. 
MR. CAPUTY: If Your Honor please, and ladies and gentlemen 
of the jury, this is a statement, Government Exhibit No. |3: 
"Metropolitan Police Department, Robbery Squad. 
"Statement of Earl James Tatum, colored, male, 18 years, born 
April 11, 1942, of 1507 Fifth Street, Northwest, in connection with his 
participation in two armed holdups in Washington, D.C. 
446 "Statement started at 2:40 p.m., Sunday, January 22nd, 1961, in 
the Robbery Squad office, and it is a typewritten copy of|/ the oral ad- 
missions that I made to the police a few minutes after my arrest today. 
I give this statement freely and willingly without any promises being 
made or any force being used and after the police advised me of my 
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rights, and after my brother Roy told me that he had told the police 


everything, and after the police advised me of my rights and told me 
that I did not have to make a statement, and that any statement I made 
could be used in court against me. 

"T am not a member of the Ledroit Park Ramblers like my brother 
Roy is. I was in Cleveland, Ohio, working at the race tracks, and when 
I first got back a week or so before Christmas, they got to talking about 
holdups. When I say, I mean Roy, Toney, and Simms. Simms told me 
that they were going to hold up the High's store at 11th and Q Street, 
Northwest, and a grocery store at First and Randolph Street, Northwest. 
On the day we held up the High's store at 11th and Q Street, we met about 
7 p.m. at night. There was me, Thomas Simms, Johnnie Griffin, who 
is now in jail in another case, and Wilbur Butch Queen. I stayed outside 
while they went inside and held the place up. The robbery took place 
about 10 p.m. and I was the lookout man. When they came out of the store 
we went down through the alley, and we all split up. I met them later 
and they gave me $10 as my share for the robbery. Sawyer was with us 
too on that job and he got some of the money too. 

"The only other robbery that Iam involved in is the holdup at 
First and Randolph Street, Northwest, and that happened on a Saturday 
night, on New Year's Eve. There was me, Roy Tatum, my brother, 
Aaron Toney, Stanley McCloud, and Bobby Cooper. Bobby held the gun 
on that job and I was the lookout man again. After they held up the place, 
we all ran down the street and split up the money. My share for that 
robbery was $5. The gun that we used belonged to Toney and he stole 
it from his uncle's house. The last I saw of the gun was when we left 
the market and Bobby had it then. 

“These are the only two robberies that I have been involved in. 
My brother said that I was involved in the robbery at 801 O Street, 
Northwest, the same night this last one happened, but this is not true. 
If it was, I would say that it was and would admit it also. 
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"T have read the above statement, and it was read to me by Detective 
Blancato who typed it, and the statement is the truth, I swear that it is." 

Signed, Earl James Tatum, 1507 Fifth Street, Northwest. 

Typed and witnessed by Detective Louis Blancato, Jr; 

The Government rests, Your Honor. 


(The documents previously marked 
for identification as Government 
Exhibits 3-B, C, D, and E, were 
received in evidence.) 


* * * * * 
THE COURT: I will refuse it. 
Now, defendant's instruction No. 2 reads: You are instructed that 
some evidence has been offered of statements made by the defendant at 
the time of his arrest, and I charge you in relation thereto that such 
statements at the time of arrest are to be received with great caution, 
for besides the danger of misapprehension of a witness, or the 
misuse of words, the failure of the party to express his own meaning, 


and the infirmity of memory, it should be recollected that the mind of 
the prisoner himself is often oppressed by the calamity of /his situation, 
and that he is often influenced by motives or hope or fear to make state- 


ments. 
MR. CAPUTY: I object to that. 
THE COURT: I will sustain the objection to that. That is denied. 
MR. FREY: You denied it? 
THE COURT: I will deny No. 2. 
I think the matter will be fully covered. 

* * * 

THE COURT: Ali right, let us proceed. 
MR. KAY: May I renew my motion for a directed verdict? 
All motions are renewed that heretofore have been made ? 
MR. KAY: Yes, sir. 
THE COURT: All right, the motions are denied. 
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(Thereupon counsel resumed their places in the courtroom and the 
following occurred:) 
THE COURT: All right, you may proceed, Mr. Caputy. 
OPENING ARGUMENT ON BEHALF OF THE UNITED STATES 
MR. CAPUTY: If Your Honor please and members of the jury, as 


you were told at the outset of this case, members of the jury, that these 


two defendants were charged with the crime of robbery, which is alleged 
to have taken place at 1601 Eleventh Street, Northwest, a High's store, 
on December 30th, 1960, around 10 o'clock or thereabouts at night. 

You were also told that there were other individuals named in this 
indictment, but that we are concerned solely with these two defendants. 

But from the progress of the trial you know who the other individuals 
are, and what part, if any, they played in this particular robbery, but 
again, we are only concerned with these two individuals. 

Now, in support of this indictment, we presented employees of 
High's store, who told you of what they had experienced on this night of 
December 30, 1960. 

We presented for your consideration first, Mary Body, who told 

454 you she was working in that store with Mrs. Joan Smith. 

She told you too that High's is acorporation,and that there isa 
facsimile in evidence here of the seal of that corporation, Government 
Exhibit 1. 

She told you that about 10 o'clock at night when she was in the 
store, she and Joan Smith, there came into the store three individuals. 
They were not masked, members of the jury. 

She told you that one of them had a gun in his hand, and said that 
this was 2 holdup, and that the money was taken, around $44, from the 
cash register. 

It is not necessary, members of the jury, to go into detail as to 
what they told you, and furthermore, one human being has failings, and 
he cannot remember as well as you twelve good people can remember. 
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You have heard the testimony as it has been given by the witnesses, 


and we ask you to recall it to your mind, the testimony that they gave. 


But permit us briefly to comment on some of the things that we 
can remember, and if we recite incorrectly, we ask you members of the 
jury to ignore what we say, but take your recollection of the evidence. 

They told you that this robbery took place, Mrs. Body told you 
that the robbery took place, and that if any noise were made that they 

would get their heads blown off. 

You recall that particular testimony. 

She told you also, they went out, and the statement was made too, 
that if they made any forward movement of any kind or any outcry, that 
they would get their heads blown off. 

Well, that testimony, members of the jury, has been corroborated 
by Mrs. Joan Smith, who told you she was in that store, and that the 
individuals came in and that they committed this robbery. 

She told you, members of the jury, she, Mrs. Smith, told you she 
could not identify anybody. If you recall her testimony, she said that 
all I could look at and see, and look at, was that gun, which one of the 
individuals was holding. So she could not identify, but she told you, 
members of the jury, that the robbery had taken place. 

But Mrs. Body, if you recall her testimony, she told you that she 
could, when asked if she could identify anybody, she told you, she said 
she could identify someone here in this courtroom who took part in that 
particular robbery,and she came down, if you recall her testimony, from 
that witness stand, and she went down and pointed to the |defendant Sawyer 
as one of the individuals who committed that robbery. 

Then she told you that she got a call and went down to the Robbery 

Squad in the District of Columbia, around 5 o'clock at night, on 
the 22nd of January 1961, and she told you that at the Robbery Squad 
that there were people there, and policemen, and that there were, these 
two defendants were there. 
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She told you that there were other individuals that she named, and 
she told you that at this particular place at the Robbery Squad, on this 
day she again recognized Sawyer, the individual who committed the 
robbery. and she also told you that on this occasion that Sawyer said, 
she is the woman whom we robbed, and if you recall, he said that he re- 
called the fact that she had her -- was carrying a pail of water or her 
hands in the water, or words to that effect, and then she told you that 


this individual Tatum, whom she could not recognize she told you as 
having committed the robbery, that this individual Tatum, on this occasion 
identified her, if you recall her testimony, identified her as the victim 

of the robbery, and he too, according to her testimony said that she, 

Mrs. Body had a pail of water in her hands, her hands in the water, or 
words to that effect. 

But the all-important thing, members of the jury, is to remember 
her testimony wherein she says, on this day, on the 22nd of January 1961, 
this defendant identified her as the victim of the robbery. 

Then we presented for your consideration, just fora few questions, 

a police officer, and if my memory is correct, Detective-Sergeant 
Caldwell, who told you that he made an arrest of both of the defendants, 
and he told you he arrested the defendant Tatum, I believe at 2:20 in the 
afternoon at his home, and I believe that was his testimony, at his home, 
and arrested him at 1507 Fifth Street, Northwest. 

And he told you too that as he had him arrested he had him trans- 
ported to police headquarters in the patrol wagon, and he told you that 
he had arrested the other individual Sawyer on the same day, around 
3:30, I believe, in the afternoon of the 22nd, at 7th and Florida Avenue 
somewhere, had him transported to the precinct station. 

Then we presented for your consideration, members of the jury, 
another person, we presented a detective as part of our case, and in 
sequence I believe the detectives we presented, it was Detective-Sergeant 
Mark Gray. 

He told you that on January 22nd, 1961, he was at the Robbery Squad 
office, and Mrs. Body came there, and that the defendant Sawyer and 
the defendant Tatum were there, plus other individuals, and he also told 
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you, members of the jury, that an identification of Mrs. Body as a 
victim of the holdup was made by both of these defendants, on this day, 
January 22nd, and if you recall his testimony from the stand, it is some- 
what like the testimony of Mrs. Body, who said what Gray said, that 
Sawyer said, I recall her, she was carrying a pail of water, and had her 
hands in a pail of water, and thereby he, Sawyer, identified her, 
and that was is substance the testimony. 

And then we next presented for your consideration, if you recall, 
members of the jury, a police officer who told you, and that police 
officer was Detective Blancato, who told you about the statements, that 
he had taken from these individuals, Tatum and Sawyer, on January 22nd, 
1961. 

And then our case was coming to a conclusion, and we presented 
for your consideration a couple of other police officers, Detective Douglas 
Smith and Detective Paul Meyerhoeffer, and both Smith and Meyerhoeffer 
told you that they had taken these two individuals before |the United States 
Commissioner on the 23rd of January 1961 before 12 o'clock that day. 

And the testimony of both of them was that Sawyer, after both of 
them were advised of their rights, and the Commissioner told you that, 
and Meyerhoeffer and Smith told you that they had a hearing before the 
Commissioner, and they were told they need not say anything, and the 
testimony of both of them was that Sawyer said he took part in the robbery. 

And then later on, right at the same time too, if you recall their 
testimony Tatum said, I cased the job and received $10,|or words to 
that effect, and if you recall the testimony of Douglas Smith, he said 

that Tatum before the Commissioner said, I told the other police 
officer in the statement, or words to that effect, that I took part in the 
robbery. That is what Smith testified as to what happened before the 
Commissioner. 

That is our case, members of the jury. 
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We presented the facts as they have unrolled on the night that 
these two working people were robbed in High's store, and we have 
presented the facts, members of the jury, as they have unrolled after 
the Police Department here succeeded in apprehending certain indivi- 
duals, some Ledroit Rambler members, and you have the testimony of 
the police officers as to their statements and admissions made. 

What do you have, members of the jury, what have they done in 


this case to counteract the testimony presented by the Government. 
Well, they come in and tell you, both defendants, that the defense 


we have is the defense of alibi, that we were not there at the time that 
this crime was committed. 

And then if you come to the conclusion that we were there at the 
time of the robbery, then if you want to believe the statements, then come 
to this conclusion, that those statements that we have given to the police 
were not statements that were freely and voluntarily made. 

They want you to accept their defense of alibi, and if you reject 

that, then they tell you, members of the jury, Oh, we have got the 
other one, the statements were not freely and voluntarily made, that 
they were the result of police brutality. 

So that is what you will find, members of the jury, in the case. 
When the evidence is so strong and convincing against them, either by 
way of positive identification and also by admission, and then they come 
along in retrospect, members of the jury, they claim police brutality... 

Well, now, if you want to believe that, members of the jury, if you 
want to believe what they injected in this case, that they were not there, 
and they hadn't committed the robbery, and if you want to disbelieve 
the testimony of the victim of the holdup, Mrs. Body, who identified 
Sawyer in the courtroom as the individual who went in that store on the 
night of December 30th and committed that robbery, if you want to dis- 
believe her testimony, and not believe her testimony when she said 
Sawyer identified her on the 22nd, and if you want to say she is not telling 
you the truth when she said that Tatum also picked her out as the victim 
of the holdup on the night of December 30th, then it is your business, 
and you are free to do it. 
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And if you want to also believe what these individuals have injected, 
and there is no basis here for that, that they are the victims of police 
brutality, and if you believe them, you can believe them, and it is your 

prerogative, and you can return a verdict of not guilty, but we 


say under this evidence that the only conscionable verdict that you can 


return is one of guilty as charged. 
THE COURT: Mr. Frey, are you going to proceed first ? 
CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT SAWYER 
MR. FREY: If Your Honor please, and ladies and gentlemen of the 
jury, there is no question in my mind but what there was|a robbery on 
December 30th at the High's store. We don't deny that. We don't come 
here and say that there wasn't a robbery. We feel sorry that it happened. 
But if you are going to charge somebody with a robbery, be sure 
that you get the right one. 
Now, I say this in all fairness to you ladies and gentlemen, the 
one lady identified him and the other lady got on the stand and said she 
could not identify any of them. 
How is that? How could that be? 
It happened on December 30th, and lo and behold, almost a month 
after, January 22nd, they take her down or send for her to come down to 
headquarters, after the police had thrown out a net, and brought in 
several colored men for investigation of that robbery. 
Now, naturally, she would go in there, and there is a lot of men that 
look like Sawyer, and even this Simms that got on the stand looks like 
Sawyer, and I can truthfully say that I feel in justice that Sawyer was not 
there. 
There is some mistake somewhere. The Police Department it is 
true, they try to nail these cases as soon as possible, and irrespective 
who it falls on. 
MR. CAPUTY: May I address the Court, Your Honor? 
THE COURT: Yes. 
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MR. CAPUTY: I would like to invite Your Honor's attention, and 
Iam constrained to interrupt, Your Honor, but I don't think it is proper 
under the canon of ethics of our association for counsel to say that I can 
truthfully say and I feel that Sawyer was not involved. 

THE COURT: Now, members of the jury, let me admonish you. 
Counsel have the right, and it is their duty, both counsel, Government 
and defense counsel, to review what they think the evidence is and draw 
reasonable inferences from the evidence and deductions. 

Counsel cannot argue to you that I personally believe, or I believe 
a particular party is innocent or guilty, or anything like that. 

It is not counsel's personal belief, or the Government's personal 
belief, but they are simply officers of the Court, and they are here to 
perform their duty. 

But it is what the jury believes from the evidence in the case. 


This jury is going to have to be the fact finder, and it is not Mr. Frey's 
personal belief. He may believe that they are innocent, but that doesn't 


463 make a particle of difference, but you just decide this case, as I 
will tell you later, on the evidence. 

All right, let us proceed. 

MR. FREY: May I proceed, Your Honor ? 

THE COURT: Yes. 

MR. FREY: Ladies and gentlemen of the jury, I will say this, 
that these men were taken to the Robbery Squad and a confession was 
obtained from them. Now, you heard them say how that confession was 
obtained, and you heard them come on the stand, the ones that made the 
confession, and told you how they obtained those confessions, and the 
very men that made those statements come in here and say that Sawyer, 
or the other man, wasn't there. Neither one of them was there that 
night, they say. 

You had two men that come here on the stand and say they par- 
ticipated in that crime that very night, and that neither Sawyer nor Tatum 
was there, and notwithstanding the statements and the way they were 
obtained by the Police Department, whether you believe they were done 
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under influence or under brutality, or not, they have come/in here today 
and have said that neither Tatum nor Sawyer was present on that night 
in question. 
Now, ladies and gentlemen of the jury, when the defendant comes 
before you, and the Court will instruct you that he is presumed to be 
innocent all the way through in this case until proven guilty beyond 
all reasonable doubt. | 
Now, then, you have the first doubt in your mind, which is this 
question of the confession, and then I have come along here and proved 
that Sawyer, the very night that they say he was there, was elsewhere. 
And you have a man there named Nelson who came out of the United 
States Army on December 16th, and said Sawyer came there and talked 
to him about the Army, that he was thinking of going in the Army. He 
just reached 18, and he went there, and they were talking|about that, and 
they talked about a party for the next night, New Year's Eve. 
He said that Sawyer came there about 7:30 and he didn't leave 
until 11:30. 
Then you have the mother testifying that the boy was baby-sitting 
for her all day long, and that he came home at about 12 ofclock at night. 
You have the sister of Nelson testified that he called her and talked 
to her on the phone and told her to tell her brother that he was coming 


over, and that he came in, and she heard him talk, and she told you 
frankly that Sawyer had taken her out to several dances, |jand she knew 
his voice well, and he was upstairs talking, and she went out, and when 


she came back about 10:15, Sawyer was still upstairs with her brother 
talking, and that he didn't leave until about 11:30. | 
Now, I ask you, ladies and gentlemen of the jury, is it possible 
that they could hook Sawyer to a crime when you have those witnesses 
showing exactly where he was? 
Now, if you have a doubt about that, then he is entitled to the benefit 
of the doubt, beyond all reasonable doubt he is entitled to. If you don't 
believe, or if you believe the officers used some method |to obtain all 
these confessions, and then have these men come in here and say how 
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they were obtained, and tell you ladies and gentlemen in plain English 
that neither Sawyer nor Tatum was there the night of December 30th, 
and if you believe that Sawyer was not there on that night in question, 
from the testimony of the alibi, and that the confessions were obtained 
through the methods that they allege they were obtained by these defen- 


dants, then I am going to ask you for an acquittal of my defendant Sawyer. 
x x * * * 


CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT TATUM 


SUMENT ON BEALS 


x * * * * 

MR. KAY: Now, ladies and gentlemen of the jury, we have Mrs. 
Body testifying that a robbery occurred in the High's Diary store. The 
defense does not question that. 

* * * * * 

Now, you have an opportunity to look over the confessions, ladies 
and gentlemen, and I ask you to look at them, and I ask you to look at the 
form and the language and the words used. And I ask you to determine 
whether you think these were the words used by the defendant, given to 


the police officer when he typed it, and he stated the person spoke and 
he typed it. 
Well, you look at them and see if there is any sign of authorship 


that runs through these confessions. And I also ask you to look at the 
signature of this uneducated young man on the original and on the other 
statements, and see whether in your opinion they all look alike. 


* * * * * 


CLOSING ARGUMENT ON BEHALF OF THE UNITED STATES 
MR. CAPUTY: If Your Honor please, and members of the jury, 
when Captain Bonnaccorsy , members of the jury, took that stand, he 
told you that this Ledroit Ramblers gang was quite a thing, and that 
there was 2 great many people there, members of the jury, at the 


Robbery Squad office. 
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Now the Government, members of the jury, has not endeavored and 
has not tried to create confusion in this case, or has not endeavored to 

create or set up a smokescreen, that counsel talks about. 

Let us briefly take into consideration and dissect what this last 
individual who talked to you has just said. He tells you, members of the 
jury, why has not Mrs. Joan Smith been called at the Robbery Squad. 
Now, he could have inquired, members of the jury, of the members of 
the Police Department, if any effort was made to find Mrs. Smith and 
bring her to the Robbery Squad. 

You were told by Detective Blancato that it unraveled early in the 
morning, and one would say something, and complaining witnesses would 
be brought in, and then prospective defendants would be brought in. 

But why is it that neither one of these counsel asked the police 
officers if an attempt was made to find Joan Smith? 

An effort was made and the police had succeeded, members of the 
jury -- 

MR. KAY: Your Honor, counsel is testifying. 

THE COURT: Now, is there any evidence of that? 

MR. CAPUTY: Well, no. Iam asking, he could have asked that 
question, Your Honor. 

THE COURT: He could have asked it? 

MR. CAPUTY: That is what I am saying. 

THE COURT: You are saying that he could have asked the officer ? 

MR. CAPUTY: That is right. He could have asked that question, 
and found out if an effort was made by the police officers but the fact 
remained that an effort was made to find Mrs. Body, and she came 
in and she told you that she was reached at work, and she came in to 
this Robbery Squad office, and told you then what she saw and what she 
did and what she heard when she came to the Robbery Squad office. 

Now, he created too, members of the jury, another smokescreen, 

and he wants to know why wasn't Simms and Queen identified by the 
complaining witness, Mrs. Body ? 
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Now, you were told at the outset of this case, and talk about raising 
a smokescreen, members of the jury, you were told at the outset of this 
case that we were concerned only with these two individuals, no one else. 

And whether the complaining witness, members of the jury, identi- 
fied Queen and Simms has no bearing in the case. 

Then again, too, counsel could have asked, both of them could have 
asked Mrs. Body, when she said that Queen was there, and she also said 


she didn't recall the names of some of the others, either one could have 


asked her if they wanted to, but, no, they are holding this out, members of 


the jury, for the purpose of creating a smokescreen. 

They could have asked her, at the Robbery Squad, were you able at 
that time, when other people were there in addition to these individuals, 

were you able to identify in the group that was there any of the 
others who committed this robbery. 

But no such question, members of the jury was asked by either one 
of these two counsel during the progress of this trial. 

Now, they make much of the fact, members of the jury, that the po- 
lice officers tell you that there were reporters going in and out, in and 
out of that Robbery Squad office, and they could not tell you what reporters 
were going in and out. 

Captain Bonnaccorsy told you, members of the jury, too, that there 
were reporters that were going in and out of that Robbery Syuad, and 
assistants of reporters, if you recall his testimony. 

Their concern at that time, members of the jury, when they had 
thirty people there crowded in that room, their concern at that time was 
not to remember the names of reporters that were going in and out of that 
Robbery Squad office, but their concern, the Captain's concern and 
Blancato's, was going about the business of seeing to it if the victims of 
the various robberies could identify any individuals of the Ramblers that 
were there at the Robbery Squad. 

And he telis you, members of the jury, that counsel tells you, that 
there are a lot of inconsistencies on the part of the testimony that has been 

presented by the witnesses for the Government. 
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Where? Where has he cited any inconsistency on the part of the 


testimony of the witnesses that we have presented to you? 
And he tells you too, members of the jury, that what the police offi- 

cer Douglas Smith, and the other person, Meyerhoeffer, told you about 

what had happened at the Commissioner's, could not have happened because 


we presented the Commissioner, and the Commissioner salid it didn't hap- 
pen, that he said no such thing. 

If you recall, members of the jury, when the Commissioner got up 
here and testified, he said, I have no independent recollection of what they 
said down there before me, and if you recall, he said it was not a normal 
day. He said, I was the Clerk before this, and I was just appointed the 
Commissioner, he said, on January 16th, and I had no Clerk, and it was a 
busy day, and I was answering the phone. 

Well, can't you come to the conclusion, members of |the jury, on this 
day that was not normal, that this Commissioner was not able to take down, 
and he doesn't take down everything that happens there before him, and his 
job primarily, members of the jury, is to see to it, and he told you, if there 
is enough probable cause for him to hold a person, and he! doesn't take 
everything down. 

Why, in fact, his testimony, the Commissioner's testimony, members 
of the jury, is a little different from the other two police officers. He said, 
he recalled, he had an independent recollection that somebody said some- 
thing about casing the job and receiving $10, but he attributes that state- 
ment, members of the jury, to Sawyer, and not to Tatum, which is contrary 
to what the two police officers have testified. 

* * * * * 

What are they going to do? They are going to try, members of the 
jury, to show that this statement that he gave voluntarily to the police was 
not a true statement. In fact, he tells you, he tells you from the stand, 
when he testified, that he signed one paper and no more, and he was specifi- 
cally asked if he signed more, and we brought into evidence other copies 
of the original statement, and they are original, and he said that he signed 


one. 
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And if you recall his testimony, he tells you that there was nothing 
on that statement that he, Tatum, signed, and he tells you that that police 
officer, members of the jury, isa perjurer and a cheat, when he comes 
here and tells you that Tatum gave that statement. 

But look at his statement. Where is that? 

He tells you, members of the jury, that there was nothing here, 
other than the first part of it there. He tells you it was blank when he 

signed it. But in this statement, members of the jury, he says, I 
was in Cleveland working at the race track. 

Well, now, where did Blancato get that from? If he didn't get it from 
this individual, where did he get it? 

And then this individual tells you that when he signed that statement 
that this statement was blank. 

So creating that smokescreen, members of the jury, what do they 
do? We have got to show that the statement is not true, and one, he says, 
he signed a blank statement, and says that Blancato is a cheat; and if you 
don't believe that, then believe this, they say, that that statement is in- 
voluntary. 

He said, yes, I was beaten. He testified, members of the jury, that 
he was beaten. Beaten for what? If that was a blank statement, there 
was no reason, members of the jury, for the police to beat him, if he 
signed a blank piece of paper. 

Let us be reasonable about this. What reason would there be for 


the police to beat this individual if he signed a blank piece of paper ? 


*x * * * * 


So then, too, members of the jury, in order to show what the police 
have been doing about these various brutalities that have been going on here, 
they presented another witness by the name of Roy Tatum, and he tells you 
that he got beaten, and that he got beaten by Blancato, Blancato whom the 
Police Captain said didn’t leave the Robbery Squad office, with the excep- 
tion of maybe to go up the hall for a drink of water. 

If you recall the testimony of the Captain, he said I was in the Rob- 
bery Squad office all that time, and he didn't leave that office but maybe 
for a drink of water. 
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But Roy Tatum tells you, oh, they beat me too. They, beat me. 
Biancato beat me, and he kept taking me up and down in the elevator, and 
he beat me. 

Well, now, members of the jury, if you want to believe that, if you 
want to believe the testimony of these individuals who came in and told 

489 you that unjustifiably the police placed their hands upon these two defend- 
ants or upon themselves who testified, then you go right ahead. 

But, now, are you to believe those witnesses? When Queen took 
that stand, he denied that what he said in the statement had ever been 
said by him, contrary to the testimony that he testified here in the court- 
room before you. 

Then when the other individual Simms takes the stand, he also denies 
what is contained in the statement, contrary to what he tells you in this 
courtroom. And not only that, members of the jury, but when asked about 
his testimony before the Grand Jury, he tells you, well, I didn't say that, 
or words to that effect, or I lied as to what I told you or the Grand Jury. 

Well, now, members of the jury, are you to believe these two indi- 
viduals who came in here and tried to testify as they have testified? 

Now, you will recall that when Queen took the stand, he was asked, 
well, you were arrested shortly after that robbery, weren't you, the robbery 
on Eleventh Street? And he asked: You also pleaded to that? 

So they have a reason, members of the jury. Certainly Queen, you 
can come to the conclusion, has a reason to come in here, and the reason 
is to exculpate these two individuals, and that is why they come into the 
courtroom and testify as they have testified. 

* * * * * 

Then too, members of the jury, when they talk about that brutality, 
bear in mind that we placed upon that stand Mrs. Body who told you that 
when she saw Tatum he had no bumps on his forehead, or marks or bruises. 

Roy Tatum takes the stand and tells you that his brother had all kinds 
of bumps and bruises on his forehead, and Mrs. Body tells you he doesn't 
have a mark, and Mrs. Body also told you that the other one didn't have a 
mark at all, Sawyer didn't have a mark at all upon his forehead. 


* * * * * 
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CHARGE OF THE COURT TO THE JURY 
493 THE COURT: Now, ladies and gentlemen of the jury, the introduc- 

tion of evidence in this case and the arguments of counsel now being con- 
cluded, it becomes the duty of the Court to instruct you as to the law that 
should guide you in your consideration of the evidence and the determination 
of your verdict. 

When you retire to the jury room, you will take with you a copy of the 
indictment returned by the Grand Jury in this case. 

Now, the purpose of an indictment is to inform the defendant of the 


charge or charges that he must meet when his case comes on for trial. An 


indictment is not evidence against a defendant, and it should not be regarded 
by the jury, by you, as testimony against the defendants, either one or both 
of the defendants, nor as being entitled to any weight or as evidence in this 
case. 

The District of Columbia Code, under which the charge contained 
in the indictment has been brought, reads as follows: 

Whoever by force or violence, whether against resistance or by 
sudden and stealthy seizure or snatching or by putting in fear, shall take 
from the person or immediate actual possession of another, anything of 
value is guilty of robbery. 

494 You will notice that the law that I have just quoted refers to a taking 
from the person or immediate actual possession of another anything of 
value. Now, you are instructed that a taking from the immediate actual 
possession of another means an area within which the victim of a robbery 
could reasonably be expected to exercise some physical control over the 
property, or his property. 

Now, in this case, the elements of the offense of robbery that the 
Government must establish to your satisfaction beyond a reasonable 
doubt are, first, that either one or both of the defendants took from the 
person or immediate actual possession of Joan Smith and Mary A. Body, 
or that either one or both of the defendants aided, abetted or assisted some 
other person or'persons in the taking from the person or immediate actual 


possession of another money or property as set forth in the indictment. 
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So the question that might come to your minds is: Well, what is 
meant by the words "aiding, abetting, and assisting another person" ? 
And I think I can illustrate what those words mean by giving you a simple 
example. 

Now, just assume that we have a case, which is not connected with 
this case, of course, of five or six men who are charged with the crime 
of robbery, and suppose among the five or six men we have what is com- 
monly known as a ringleader, or to use a colloquial expression, a finger 
man, a man who designates which job they are going to pull, or which bank 

they are going to rob. 

Let us suppose that the five or six men meet at the Shoreham Hotel, 
and by prearrangement or agreement they all decide that they are going to 
follow the advice, we will say, of John Smith, to rob the Riggs National 
Bank at 2 o'clock next week sometime. 

Suppose that it has been decided that the man who planned the rob- 
bery will wait at the Shoreham Hotel until his five co-defendants, or five 
men that have been in this alleged scheme with him, go to|the Riggs Na- 
tional Bank at 15th and New York Avenue, and suppose that it has been 
agreed among the five or six men, thattwo men will remain outside as 
lookout men, and another man who has the gun will goup to the cashier 
and say: Stick them up; this is a holdup; give me your money; and suppose 
it has been agreed that the other two men take their positions in different 
parts of the bank. 

Now, you would have a situation where if the jury believed beyond 
a reasonable doubt that that was the scheme or plan, where you have, we 
will say, six men involved in this alleged robbery. Now, if the evidence 
should convince the jury beyond a reasonable doubt that those were the 
facts, and that they all agreed to rob the bank, even though the man re- 
mained at the Shoreham Hotel, and assuming the agreement was further 
that these men who actually went down and robbed the bank would report 

back to a certain room at a certain time to the ringleader and say: 


Well, here is the money; we will divide it up; and suppose they had a car 


downstairs, we will say, to take them to New Jersey to get away from the 
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city, the man who was at the Shoreham Hotel, who planned this job, is just 
as guilty in the eyes of the law as the two lookout men who stood outside 
the bank, as the man who went in with the gun and held up the cashier, 

and as the other two men who participated in the robbery. 

So that is what we mean when we say that anybody who aids, abets 
or assists or connives or agrees with another or another person to com- 
mit an offense against the United States, or to commit the crime of robbery, 
is just as guilty as the principal offender. 

So that is the explanation of what we mean by aiding, abetting, and 
assisting and conniving with somebody else. You must agree, however, that 
they had a common plan, that they all knew about the robbery, that they all 
participated in it, but it is not necessary to show that every single person 
held the gun on the cashier in the bank. 

The Government must also prove beyond a reasonable doubt that 
such taking by the defendant or defendants was by force or violence and 
against resistance or by putting in fear or by sudden and stealthy seizure 
and snatching. 

The Government must further prove beyond a reasonable doubt that such 


taking was within the District of Columbia on or about December 30, 


1960. 

Now, the indictment in this case, which you will take to the jury room, 
which is drawn as the result of the section of the Code that I referred to a 
minute ago, charges as follows: 

That on or about December 30, 1960, and within the District of Colum~- 
bia, Elwood Sawyer, Earl Tatum, Johnny L. Griffin, Wilbur L. Queen, and 
Thomas J. Simms, Jr., by force and violence and against resistance and 
by sudden and stealthy seizure and snatching, and by putting in fear, stole 
and took from the person and from the immediate actual possession of Joan 
Smith and Mary A. Body, property of High's Dairy Products Corporation, 

a body corporate, of the value of about $44, consisting of the following, 
$44 in money. 

Another element that the Government must prove is that the money, 
approximately $44, was the property of the High's Dairy Products Corpora- 
tion, and that that was a corporation. 
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You have heard the evidence with respect to that. It is up to the 
jury to decide what the facts are. 
Now, you will notice that in the indictment the names of Johnny L. 
Griffin, and Wilbur L. Queen, and Thomas J. Simms, Jr. are mentioned. 
Now, you are not concerned with these co-defendants as they are not being 
tried along with the defendants Elwood Sawyer and Earl Tatum. You will 
also notice that the indictment uses the words, by force and violence 
and against resistance and by sudden and stealthy seizure and snatching, 
and by putting in fear, etcetera. 
If you find beyond a reasonable doubt that either one or both of these 
defendants committed the offense charged in any one of the ways set forth 
in the indictment that would be sufficient and either one or both would be 
guilty under the indictment. 
Now, the law is that every defendant is presumed to be innocent of 
the charge contained in the indictment and the burden of proof is upon the 
Government to prove him guilty to your satisfaction beyond a reasonable 
doubt. Now, unless the Government sustains this burden and proves beyond 
a reasonable doubt that the defendant or defendants have committed every 
element of the offense charged, the jury must find him or them not guilty. 
Now, as I said to you a moment ago, the burden of proof is on the 
Government to prove a defendant guilty beyond a reasonable doubt, but not 
beyond all doubt whatsoever. In other words, the Government must prove 
the defendant guilty to a moral certainty but not to an absolute certainty. 
As its name implies, a reasonable doubt is a doubt for which you can 
give a reason to yourselves, a doubt which is based on reason, and not just 
any whimsical conjecture or some capricious speculation, 
I think I can explain to you the meaning of the phrase "reasonable 
doubt" in simple everyday language. Proof beyond a reasonable doubt 
simply means this: If after an impartial comparison and consideration of 
all the evidence in the case, you can say to yourselves that you are not 
satisfied of the defendant's guilt, either one or both, then you have a rea- 


sonable doubt; but if after such impartial comparison and consideration of 


all the evidence, you can truthfully say to yourselves that you have an 
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abiding conviction of the defendant's guilt, such as you would be willing to 
act upon in the more weighty and important matters relating to your own 
affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt simply means that 
the proof must be such as will result in an abiding conviction of the defend- 
ant's guilt on your part and in your minds, such as you would be willing 
to act upon in the more weighty and important matters relating to your own 
affairs. 

Now, in determining whether the Government has established the 
charge against the defendant or both defendants, either one or both, you 
must consider and weigh the testimony of all the witnesses who have ap- 
peared before you. You are the sole judges of the credibility of the wit- 
nesses. In other words, you must determine which witnesses to believe 

and to what extent you believe them. In deciding how much weight to 
attach to the testimony of a witness, you may consider the demeanor of 
the witness on the witness stand, his manner of testifying, whether the 
witness impresses you as having an accurate memory and recollection; 
whether the witness impresses you as a truth-telling individual; and 
whether the witness has an interest in the outcome of the case. All these 
facts you may consider, as well as any other matters which may seem to 
you to have a bearing on the question as to whether the witness is telling 
the truth or telling a falsehood. 

Now, there are two kinds of evidence in the law. One we call direct 
evidence and the other we call indirect or circumstantial evidence. Direct 
evidence is evidence of the witness himself as to what he actually saw or 
heard. For instance, if a man sees another man shoot a third man and gives 
that testimony in court, that is what we call direct evidence, because he 
actually saw the shooting. 

Indirect or circumstantial evidence is testimony of the facts and 
circumstances which tend to show that the offense was committed. In other 


words, if you saw and you were sure that you saw rabbit tracks in the snow, 
even though you didn’t see the rabbit, that would be circumstantial evidence 
of the fact that a rabbit made the tracks. 
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The admissibility of circumstantial evidence in criminal cases is 
501 well established. The rule is one of necessity. Justice would seldom be 
done if direct or eye witness testimony were required. Sometimes you may 
consider that indirect or circumstantial evidence is stronger than direct 
evidence. 
Now, ladies and gentlemen of the jury the statement that was read to 
you by Mr. Caputy, known as Government Exhibit No. 3, is a statement 
which the Government contends is a confession of the defendant Earl James 
Tatum. Of course, that is a question that you will have to decide from all the 
evidence in the case and from the instructions on the law which the Court 
will give you regarding confessions. 
In this statement there appears this language, which you know has 
already been read to you, but I will repeat it, from the statement of Earl 
James Tatum, and the language that Iam quoting reads as follows: 
"The only other robbery that I am involved in is the holdup 
at First and Randolph Street, Northwest, and that happened on a 
Saturday night on New Year's Eve. There was me, Roy Tatum, my 
brother, Aaron Toney, Stanley McCloud, and Bobby Cooper. Bobby 
held the gun on that job and I was the lookout man again. After they 
held up the place, we all ran down the street and split up the money. 
My share for that robbery was $5. The gun that we |used belonged to 
Toney, and he stole it from his uncle's house. The last I saw of the 
gun was when we left the market and Bobby had it then. These are 
the only two robberies that I have been involved in." 
As I indicated to you before, the only purpose for which you can 
consider the evidence of this other alleged robbery, other than the one for 
which the defendant Tatum is on trial, would be in determining the question 
of the defendant Tatum's motive in doing whatever the jury might find that 
he did do, if he did anything. That would be a matter up to the jury to de- 
cide. 
This statement is not proof of the fact that the defendant Tatum com- 
mitted the crime for which he is on trial. This statement also is only ad- 


missible against the defendant Tatum and is not to be considered by you 
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as evidence against the defendant Sawyer. 

The Government evidence in part consists of statements allegedly 
made by the defendants which the Government contends are the defendants’ 
confessions. 

Now, the law admits a confession in evidence if freely and willingly 
made because human experience shows that a confession freely and willing- 
ly made is likely to be reliable. Ordinarily a person does not admit that 
he has committed a crime unless the admission is true. This is the result 
of human experience. The law does not, however, admit a confession that 

is obtained by duress, threats, or coercion, or by force, as the result 
of a beating, or as the result of an inducement. A confession obtained by 
these means must be rejected and disregarded by the jury. This rule too 
is based upon reason. Human experience has shown that on occasion it has 


happened that persons have admitted the commission of a crime which they 


have not in fact committed in order to avoid or discontinue force, coercion 
or duress being practiced upon them. 

Now, the force, duress or coercion that I have referred to means both 
physical force and mental or moral pressure. It is for you to determine 
if the alleged confessions of the defendants, either one or both, were given 
voluntarily and without force, duress or coercion or fear, or as the result 
of physical violence or beating. 

If you find that the alleged confessions were voluntary you may con- 
sider them in evidence. If, on the other hand, you find that the alleged con- 
fessions were made as the result of force, duress or coercion, threats or 
fear, or as a result of beating, you should consider them as being involun- 
tary, and it would be your duty then not to consider them as evidence against 
either one or both of the defendants. 

In considering whether the confessions were or were not voluntary, 
you should consider the physical condition and intelligence and ages of the 
defendants and the facts surrounding their arrest and subsequent interroga- 

tion and the time and place where the questioning took place, and all 
the facts and circumstances surrounding the making of the alleged confes- 


sions. 
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Now, the defense in this case is what is known as an alibi defense, 
that is, the defendants contend that they not only did not commit the crime 
set forth in the indictment but that they were at some other place at the 
time of the commission of the alleged offense. That is a matter for you to 
determine from the evidence. 

If after a fair and impartial consideration of all the evidence, you 
believe that the defendants were not at the place at the time the Govern- 
ment contends that the crime was committed and you do not believe that 
the Government has proved the charge in this case beyond ja reasonable 
doubt, then it would be your duty to acquit the defendant or defendants of 
the charge contained in the indictment. 

Now, if you find that any witness in this case, and it makes no dif- 
ference whether it is a witness produced by the Government or produced 
by the defendants, has knowingly testified falsely as to any material fact 
the truth of which that witness could not have been reasonably mistaken, 
then the jury is at liberty, if they see fit to do so, to disregard any part of 
the testimony of that witness, or you may disregard the entire testimony of 
that witness. 

Now, you are to base your verdict in this case solely upon the testi- 
mony which you believe to be true. It is the duty of the Court to make 
known to you the law of the case, and it is your duty as jurors to take the 
law of the case from the Court and apply it, of course, to the facts. AsI 
have said before, you are the sole and exclusive judges of the facts. 

Now, you are admonished not to permit your judgment or your rea- 


son or your intelligence to be swayed by sympathy, prejudice or bias or 
ill-will against or for either the Government or the defendant or defendants. 


You should not be influenced by your feelings or emotions, Your verdict 
is to be reached in accordance with the solemn oath you took that you will 
well and truly try this case and a true verdict render in accordance with 
the evidence and in accordance with the law as given to you by the Court. 
Now, you must consider this matter deliberately and carefully in 
the light of the instructions on the law that I have given you. In reaching 


your conclusion, you must use the same common sense and the same 


208 


approach and the same intelligence that you would employ in determining 


any important matter that you have to decide in the course of your own 
affairs. 

As I stated before, an indictment is not evidence against an accused 
and should not be considered by the jury as evidence against an accused. 

In considering the instructions which I have given you, you will con- 
sider them in their entirety, that is, as a whole. You are not to pick out 
some particular instruction and accentuate that and overlook others, but 
you are and should consider them, as I have stated, in their entirety. 

Now, when you go to your jury room, you will there elect your fore- 
man and your foreman will then preside at your sessions, or your forelady, 
and give each of you an opportunity to present your views, and you should 
listen to the opinions of your fellow jurors. 

Now, in the event it becomes necessary for the jury during its de- 
liberations to send a note to the Court for any reason whatsoever, please 
do not indicate in the note how the jury stands with respect to the guilt or 
innocence of either or both of the defendants; and also please do not, for 
example, say the jury stands 10 to 2, or 8 to 4, or whatever it is, or how- 
ever you may stand, either for a guilty verdict or a not guilty verdict, be- 
cause the Court is not interested in how the jury stands as to either one or 
both of the defendants. 

Now, if during the course of this trial the Court has said or done 
anything which might suggest or indicate to any member of the jury how 
the Court might personally feel about this case, you must disregard that 
entirely, because this Court has not indicated to this jury how the Court 
feels as to the defendants' guilt or innocence, or vice versa, but the Court 

is telling you that every Federal Judge in this country has the right, 
if that judge sees fit to do so, to comment on the evidence, that is, the 
judge may say to the jury: 1 believe this testimony and I do not believe the 
testimony of another witness, or I believe so much of this testimony; but 
this Court does not feel and does not feel it to be proper for a judge to 
comment upon the evidence because of the fact that the Court feels that 
if a judge do that, or this Judge did that, it might have some effect and 
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influence on the decision of one or more of the jurors, and therefore 


consequently this Court does not comment on the evidence, feeling that 
is your function. 

You are the sole judges of the credibility of the witnesses, and you 
and you alone are the sole judges of what the facts are in this case. 

Now, all you have to do, ladies and gentlemen of the jury, in this 
case, like any other case, is to look at this case objectively because, after 
all, a trial by jury is a search for the truth. That is what we are trying 
to find out, what happened in this case. 

And where do you find the answer to that? You find the answer to 
that question after you carefully review, dispassionately and calmly, with- 
out any sympathy or bias or prejudice for or against either side, from what 

the witnesses have said on the stand. You do not find it from the argu- 
ments by Government counsel or defense counsel. 

Naturally, arguments serve a very useful purpose. They tend to re- 
fresh the recollections of the jurors sometimes as to what the evidence is. 

Now, if your recollection should differ from the recollection of Mr. 
Caputy as to the evidence or either one of counsel for the defendants, it is 
your recollection of what the evidence is that must govern you in this case. 

Likewise, when the District Attorney propounds a question to a wit- 
ness that question is not evidence. The evidence in the case is what did 
the witness say. Likewise, when counsel for the defendants cross examine 
a witness, their questions are not the evidence; it is what did the witness 
say. You may elect to believe the witness or disbelieve him. 

Likewise, opening statements made to the jury by way of what coun- 
sel expect to prove to the jury at the beginning of the casejis not evidence 
in the case. The evidence is what did the witnesses say or what did the 
exhibits show in the case. 

Now, in this case your verdict must [be] a unanimous one on which 
all twelve jurors have unanimously agreed. 

Now, in this case you will be asked to state your verdict. The 

foreman will first state the verdict. It may be either guilty or not 
guilty as to the defendant Sawyer, and it may be either guilty or not guilty 
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as to the defendant Tatum. You will be asked to state your verdict at the 
time you return to the courtroom. 

Now, before I excuse the jury -~ I don't think I will excuse the alter- 
nate juror because some member of the jury may become sick during the 
night and we would have to substitute you in the morning -- So I will ask 
all the jurors to return to court tomorrow morning at 10 o'clock before 
you begin your deliberations. 

Now, in the meantime, let me again caution and admonish the jury 
that if anything should appear about this case in the newspapers, please 
do not read about the case, or if anything should be discussed on radio or 
television about the case -- I don't know whether that will or will not hap- 
pen, I don't know -- but please do not listen to any discussion about the 
case. 

Also please do not talk to any members of your family about the 
case; please do not talk to anybody about the case until you get into the 
jury room and start to deliberate. 

Now you will also, of course, keep in mind the other things I told 
you at the beginning of the trial. 

Now, will counsel approach the bench, please on both sides? 

(Thereupon counsel approached the Bench and the following occurred:) 

THE COURT: Mr. Frey, do you have any objection to any part of the 
Court's instructions? 

MR. FREY: I do not. 

THE COURT: Do you have any requests for further instructions? 

MR. FREY: I do not. 

THE COURT: Mr. Kay, do you have any objection to the Court's in- 
structions, any part of the Court's instructions, other than those you have 
heretofore made? 

MR. KAY: Well, Your Honor, I would respectfully object to your 
mentioning and reading from the statement of Tatum. 

THE COURT: Very well. You have your objection. 

Do you have any requests for further instructions, other than those 
you have already stated? 
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MR. KAY: No, sir. 

THE COURT: Or make any further request ? 

MR. KAY: No, sir. 

THE COURT: Mr. Caputy, do you have any objection 
of the charge? 

MR. CAPUTY: None whatever. 

THE COURT: Do you have any request for further instructions ? 

MR. CAPUTY: No, sir. 

MR. FREY: I think it was very fair. 

* * * * | 

THE COURT: We don't know when this jury may send out for 
further instructions or send a note to the Court, and that is the reason I 
told them not to tell how they stand, because I had that happen twice ina 
row, in two cases, where they said, we stand 7 to 5 for acquittal. 

MR. CAPUTY: It was one of my cases. 

THE COURT: That is the first time that happened, and the result 


is that if I wanted to give them the Allen charge, I could not because it 
might amount to coercion if I know how they stand. 


* * * * * 


Wednesday, April 26, 1961 
* * * * * 
THE COURT: Mr. Clerk, suppose you call the roll lof the jurors. 
(The Deputy Clerk called the roll of the jurors.) 

THE DEPUTY CLERK: All the jurors are here, your Honor. 

THE COURT: Now, at this time the Court will excuse the alternate 
juror. The Court desires to thank the alternate juror for the services 
rendered in this case, and you will report to the jury lounge. 

The jury may now retire. 

(Thereupon at 10:04 o'clock a.m. the jury left the courtroom 
to deliberate upon its verdict.) 

Thereupon at 3:20 o'clock p.m. the Court and counsel returned to 
the courtroom and the following occurred:) 

THE COURT: Now, I might say for the record in this case, where 


516 


517 


212 


the jury is about to come in, you may recall that I told this jury during my 
instructions that if they desired to see any of the exhibits in the case they 
might have them. They sent a note out during their deliberations for them 
and the exhibits were sent to them. I want the record to show that. 

I told the jury they could have them. We always do that if they re- 


quest them. 

All right, bring in the jury. 

(Thereupon the jury entered the courtroom and the following 
occurred:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict as to the defendant Elwood Sawyer ? 

THE FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant Elwood 
Sawyer on the indictment? 

THE FOREMAN: We, the members of the jury, find the defendant 
Elwood Sawyer guilty as charged. 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict as to the defendant Earl Tatum ? 

THE FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant Earl Tatum? 

THE FOREMAN: We, the members of the jury, find the defendant 
Earl Tatum guilty as charged. 

THE DEPUTY CLERK: Members of the jury, your foreman says you 
find the defendant Elwood Sawyer guilty as indicted, and you find the 
defendant Earl Tatum guilty as indicted, and that is your verdict so say you 
each and all? 

THE JURY: It is. 

(There was no answer to the contrary.) 

THE COURT: Mr. Frey. 

MR. FREY: Will you have the jury polled, Your Honor ? 

THE COURT: The jury will be polled, and you will give your indivi- 
qual verdict when asked by the Clerk. 

(Thereupon the members of the jury were polled by the Deputy Clerk 
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and each juror announced that his verdict was as announced by the Fore- 
man.) 
THE DEPUTY CLERK: The jury has been polled, Your Honor. 
THE COURT: The jury has been polled. 
The jury may return to the jury lounge. 
(Thereupon the jury left the courtroom.) 
THE COURT: Now, this case will be referred to the Probation 
Officer for a presentence investigation and report. 
Now, neither one of the attorneys were here when the jury sent in 
this note. The Court will read this note into the record. It was received 
some time this morning and it reads as follows: 
"The members of the jury would like to have all of the ex- 
hibits in the case now in deliberation. Chester A. Pearson.” 
You may look at the note if you wish. Show it to counsel. 
(Thereupon the trial was concluded.) 


ee 


(Request of Jury for Exhibits) | 
The members of the jury would like to have all of the exhibits 
in the case now in deliberation. 
/s/ Chester A. Pearson 


GOVT'S EXHIBIT NO, 2 


Metropolitan Police Department 
Robbery Squad 


Statement of Elwood Sawyer, colored male 18 years born December 9, 
1942 of 1449 Corcoran Street NW in connection with his participation in 
the holdup and robbery of the High's Store located at 11th and Que Street, 
N. W. 
Statement started at January 22, 1961 at 4:20 PM in the Office of the 
Robbery Squad and it is a typewritten copy of an oral admission that I 


gave to the police a short time after my arrest today, and after the police 
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advised me of my rights and told me that I would not have to make any 
statements and that any statements could be used in court against me. 
It was freely given without any threats being used or without any promises 
being made and after I heard all of the other put me in this job. 

The only robbery that Iam involved in is the holdup of the Highs 
Store at 11th and Que Street NW. The holdup took place the night before 
New Years Eve on December 30, 1960 at about 10 PM. On that hustle was 
me, Thomas Simms, Wilbur Queen, Johnny Griffin who is now in jail and 
Earl Tatum. We used a gun but I don’t know what kind of a gun it was, 
or who it belonged to but Simms was carrying it. All of us except Earl 
Tatum went into the store, and he waited outside for us and was the look- 
out man. Johnny Griffin got the money and after we ran out of the store 
we all ran down Que St NW and we split up the money in an alley off of T 
Street NW. My share of the robbery was $11 and it was in change and bills. 

This is the only robbery that I have ever been involved in and I wish 
now that I had never been involved in any robbery at all. I'm sorry that it 
all happened and it has been bothering me since the day it occured,and in a 
way I'm glad that we all got caught and that it is all over now. It's been 


bothering me since it happened and I haven't hada good nights sleep since 
December 30, 1960. 
The above statement is the truth and 1 swear that it is the only case 


that I have ever been involved in. 


/s/ Elwood Sawyer 
Elwood Sawyer 
1449 Corcoran Street NW 


GOVT'S EXHIBIT NO, 3-A 
Metropolitan Police Department . 
Robbery Squad ---- -- 


Statement of Earl James Tatum, colored male 18 years born April 11, 
1942 of 1507 5th Street NW in connection with his participation holdup in 
Washington, D. C. 

Statement started at 2:40 PM Sunday January 22, 1961 in the Robbery 
Squad Office and it is a typewritten copy of the oral admission that I made 
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to the police a few minutes after my arrest today. I give this statement 
freely and willingly without any promises being made or any force being 
used and after the police advised me of my rights, and after my brother 
Roy told me that he had told the police everything, and after the police 
advised me of my rights and told me that I did not have to make a state- 
ment and that any statement I made could be used in court/against me. 
lam not a member of the LeDroit Park Ramblers like my brother 
Roy is. I was in Cleveland Ohio working at the race tracks, and when I 
first got back a week or so before Christmas, they got to talking about 
holdups. When I say they, I mean Roy, Tony and Simms. Simms told me 
that they were going to hold up the High's Store at 11th and Que St NW. 
On the day we held up the High's Store at 11th and Que St. NW, we met 
about 7 PM at night. There was me, Thomas Simms, Johnny Griffen, who 
is now in jail in another case, and Wilbur Butch Queen. I stayed outside 
while they went inside and held the place up. The robbery, took place 
about 10 PM and I was the lookout man. When they came out of the store 
we went down thru the alley, and we all split up. I met them later and 


gave me $10 as my share for the robbery. Sawyer was with us too on 


that job and he got some of the money too. 
I have read the above statement and it was read to me by Det. 
Blancato who typed it, and the statement is the truth, I swear that it is. 


/s/ Earl James Tatum 
Earl James Tatum 
1507 5th Street NW 


Typed and witnessed by Det Louis Blancato Jr. Robbery Squad 


GOVT'S EXHIBIT NO. 3-E 

Metropolitan Police Department 
Robbery Squad 

Statement of Earl James Tatum, colored male 18 years born April 

11, 1942 of 1507 5th Street NW in connection with his participation in two 

armed holdups in Washington, D. C. 

Statement started at 2:40 PM Sunday January 22, 1961 in the Rob- 


bery Squad Office and it is a typewritten copy of the oral admission that I 
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made to the police a few minutes after my arrest today. I give this state- 
ment freely and willingly without any promises being made or any force 
being used and after the police advised me of my rights, and after my 
brother Roy told me that he had told the police everything, and after the 
police advised me of my rights and told me that I did not have to make a 


statement and that any statement I made could be used in court against me. 
I am not a member of the LeDroit Park Ramblers like my brother 
Roy is. I was in Cleveland Ohio working at the race tracks, and when I 


first got back a week or so before Christmas, they got to talking about 
holdups. When I say they, I mean Roy, Tony and Simms. Simms told me 
that they were going to hold up the High's Store at 11th and Que St NW 
anda grocery store at First and Randolph St NW. On the day we held up 
the High's Store at 11th and Que St NW, we met about 7 PM at night. 
There was me, Thomas Simms, Johnny Griffen, who is now in jail in 
another case, and Wilbur Butch Queen. I stayed outside while they went 
inside and held the place up. The robbery took place about 10 PM and I was 
the lookout man. When they came out of the store we went down thru the 
alley, and we all split up. J met them later and gave me $10 as my share 
for the robbery. Sawyer was with us too on that job and he got some of 
the money too. 

The only other robbery that Iam involved in is the holdup at First 
and Randolph Street NW and that happened on a Saturday night on News 
Years eve. There was me, Roy Tatum, my brother, Aaaron Toney, Stan- 
ley McCloud and Bobby Cooper. Bobby held the gun on that job and I was 
the lookout man again. After they held up the place, we all ran down the 
street and split up the money. My share for that robbery was $5. The 
gun that we used belonged to Toney and he stole it from his uncles house. 
The last 1 saw of the gun was when we left the Market and Bobby had it 
then. 

These are the only two robberies that I have been involved in. My 
brother said that I was involved in the Robbery at 801 O Street NW the 
same night this last one happened but this is not true. If it was I would 
say that it was and would admit it also. 
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I have read the above statement and it was read to me by Det. Blan- 
cato who typed it, and the statement is the truth, I swear that it is. 


Earl James Tatum 
1507 5th Street NW 


Typed and witnessed by Det Louis Blancato Jr Robbery Squad 


GOVT'S EXHIBIT NO. 4 


Metropolitan Police Department 
Robbery Squad 


January 22,/1961 

Statement of Wilbur Queen C/M/16 yrs. of 469 Ridge St. N.W. rela- 
tive to his participation of the robbery of the High's ice cream store 1601 
11th. St. N.W. on 12-30-60 between 10:00 P.M. and 11:00 P.M. 

About 10:30 P.M. 12-30-60, I, and Thomas James Simms C/M/16, 
1462 Girard St. N W. and a boy named Sawyer and another boy named 
James walked to 11th. and Q. Sts. N.W. Simms, Sawyer and James went 
into the Highs store and I walked to 10th. and French St. N.W. where I 
waited for them. I told them where I would be. We had planned to rob 
this store earlier in the day. We were at Shaw school when we planned it. 
When I left them in front of the High's store Simm had a gun. I saw all of 
them go into the store before I left. I waited at 10th. and|French sts. for 
about 5 minutes before they came and met me. They were all running so I 
ran along behind them. We ran out French st. to 9th. st. up 9th. st. to S. 
st. and out S. st. to 8th. and up 8th. st. to T, where we went into an apart- 


ment house on the corner there and James and Sawyer who had the money 


divided it up with the rest of us. Simms gave me 5 dollars of the money 
for the use of my gun in this holdup. I found this gun about a month ago 

up at Meridian Park behind a statute alongside of the fish pond on the 15th 
st. side of the park. It was wrapped up in a piece of white cloth. It was 
daylight when I found it. After the money was divided Sawyer, Simms and 
1 left and cought a cab and went to S.E. We were going to a birthday party. 
1 don't remember the address of the house but it was on 12th. st. S.E. 
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somewhere around D. st. The last time I saw James that night was when 
we left him at 7th. and T. sts. James was wearing a brown stocking cap 
when the High's store was robbed and the rest of us were wearing has. 
Simms was wearing a checked hat that night. He doesn't have that hat 
now because someone stole it. 

I have read the above statement and understand it. I made this 


statement of my own free will. No force, cocercion and no promises were 


made to me prior or after making this statement. 


/s/ Det. Billy H. Leouches /s/ Wilbur L. Queen 
/s/ Det. S. G. Egbers 


[ Filed Sept. 27, 1961] GOVT'S EXHIBIT NO. 5 


Metropolitan Police Department 
Robbery Squad 


Statement of Thomas James Simms Jr, colored male born Decem- 
ber 1, 1944 of 1462 Girard Street NW, with nicknames of Purt, Snow 
Flakes and Smokie, in regards to his participation in robberies, stolen 
autos etc. in the Washington DC area of N.W. 

Typewritten statement started at 11:15 AM Sunday January 22, 
1961 in the Office of the Robbery Squad... 

This is a typewritten copy of the oral admissions that I made to the 
officers just a few minutes after my arrest this morning, and after they 
advised me of my rights that I did not have tomake any statements and 
that any statements that I would make could be used in court against me. 

I joined the Le Droit Ramblers gang in August of 1960, during the 
summer. To join this club, you have to have been in the Receiving Home 
at least two times. When you join the club, they ask you "do you want a 
rank". That means do you want to hold any office like President, vice 
president or things like that. If you say yes, then all you got to do to get 
the rank is beat the man who holds the office in a fight. If you win the 
rank is yours. I'm the secretary of this gang, and I had to fight and beat 
the old secretary whose name was Charlie to get elected. Charlie lives 
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on 3rd Street NW by the Gage School and I took his job about two weeks 
after I joined the club. I'ma good fighter and I probably could have gotten 
the presidents job if I wanted it but it's too much trouble. The president 
was then Leroy Mood, the vice president was a boy named "Boo", I was 
the secretary, Calvin Lefty Barnhart was the treasurer, Henry “pig” Mad- 
den was the assistant Treasurer. They had other officers like bouncer, 
executioner and other stuff like that. We used to hold our meetings at the 
Gage School, the Banniker Playground 7th and T Street NW once in a while, 
and at Odd Fellows Hall. The meetings were held during the Summer at 
Banniker Playground on Wednesday and Saturday afternoon about 2 PM. 
We used to fight for the ranks on the grass and that's where I got elected. 
All together there are about 190 men in the gangs. Calvin Barnhart, who 
we all call Lefty is now the president of the gang. 
We started pulling robberies in the summer. We first used "Stoolies" 
for those jobs. We would tell them to go out and pull a few yokes because 
we been needing money in the treasury. A stoolie is a punk who isn't good 
enough to hold a rank and we use them for the yokes and ito get the money 
into the treasury. It works like this; out of every $25 that you hustle in a 
robbery or other job, you and the guys with you keep $20\ and the reasury 


gets $5 of the money. When we had saved about $50 or $60 in the treasury, 


we started sending away for guns from ads that we got in a magazines. 
We would send away for mostly .22 cal pistols but we got a few .38 cal 
guns and "Lolly Pop" got us a .45 cal gun but I don't know where he got it 
from. The guns were divided up among the officers of the club and we each 
got one. I guess we got about 11 guns all together. We would send $6.95 
to the Best Values Department, K 581, 403 Market, Newark New Jersey 
and when the guns would come we would have to pay the shipping charges. 
The guns were all sent toa house in the 1800 block of 8th Street Nw, I 
think the number is 1854 or 1856 8th St NW, where a colored man named 
Jack lives. The house is a red colored house and it has a black fence 
around the front. We would knock on the door and a lady would answer the 
door and Jack would then get us the gun. We then would give him $2 or $3 
for taking the guns in and leave. I never went into his house on 8th St NW 
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but we all used to sell him clothes and other things like that that we could 
steal and he would clean them up and sell them himself. Lolly Pop used 
to sell him a whole lot of stuff that he sold and gave Lolly Pop the money 
for. I guess that you could call him a fence. 

From the time that I joined the gang and was made secretary till 
in December of 1960 just before Christmas, the stoolies would pull about 
three or four hustles a week to build up the money in the treasury. I think 
that when I last saw the books that there was about $300 or $400 in the treas- 
ury. Every time that someone would pull a hustle, they would let me know, 
turn in the share of the money to the treasury and I would mark the hustle 
in a 50¢ notebook that we kept. We kept a record of all the hustles so that 
Lefty could keep the stoolies in line. He always said that with the book we 
could keep the stoolies from quiting and getting us in any trouble if they 
decided to talk. If a stoolie needed any money, I would give him $5, put a 
pencil mark thru his last hustle and the next time he pulled a hustle he 
would have to put back $10. It was just after Thanksgiving that the gang 
started pulling holdups with the guns that we had gotten. I always had 
money on me, and if I needed any money, the Stoolies or Lefty would give 
me some money and I would pay it back after I made my next hustle. If 
we caught any member cheating us on the money or not reporting a job 
that he hustled, the executioners would work them over and then they 
would get thrown out of the gang. We never worried about them telling 
on us because we still had the book to hold over their heads. 

Mostly all of the hustles were pulled in North West. I myself was 
involved in the holdup at 401 V Street NW which happened a little before 
Christmas. There was me, my cousin Wilbur Queen, Leroy Mood, Stanley, 
Jerry and Kenneth Green. On that job we got about $75. I had the gun, 
Jerry had a gun, Kenneth Green and Wilbur Queen were the lookout men, 


and Stanley and Jerry Green took the money. 

We also hustled the High's Store at 11th and Que Street NW. On that 
job there was me, Wilbur Queen, Sawyer and a guy named Johnny who is 
now in jail. We got about $60 on that job. I had the gun, Queen and Chee 
Chee (Kenneth Green) were the Lookout men, and Sawyer, Johnny and I 


went in. 
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We also hustled the Georgia Avenue Carryout Shop. |On that hustle 
I had the gun, Chee Chee came in with me and Queen was the lookout man. 
We got $19.50. 
We also hustled the Sugar Bowl last night or early this morning 
and that's the job that we got caught on. My brother Robert Delouach, 
me and Queen and an old man named Charles Collins pulled that job and 
we all got caught. 
Before the holdups that I told you about now, I pulled 3 yokes. Me, 
Jerry Green, Calvin Barnhart, Charles Dickson and William Cunningham 
yoked a colored man at 8th andS Street NW. We got about $10 or $15 
for that hustle. 
The same night we yoked the man on S Street NW, the same boys 
and me yoked a colored man at 13th and R Street NW. We got about $22 
on that hustle. 
On another night, me, Jerry Green, Kenneth Green,| Calvin Barnhart, 
Charles Dickson and Jerome Mobley yoked another colored man at 8th and 
S Street NW and on that job we got $34. On the other two yokes that I told 
you about William Cunningham was on a week end pass from the Laurel 
Training School. 
We also snatched a pocketbook during the summer but I got caught 
on that job too and the police charged with me that one. 
l also stole two Chevrolets. I stole one at 8th and $ Street NW and it 
was a 1959 model and we dropped that one in Georgetown, The other one 
was a 1958 Model Chevrolet and me, William who is 22 years old and Larry 
got that one in the 1800 block of 8th St NW and after riding around in it a 
little while, we dropped it off at 9th and Barrett Place NW. 
We pulled so many jobs and hustles that it is hard to remember all 
the stuff we pulled. I gave the notebook that I told you about to Left 
Barnhart last night about 5 o'clock and all the information is in the note- 
book. Lefty and me made arrangements that if any one of us got busted the 
notebook was supposed to be transferred to a guy named|Lee would would 
hang on to it until I got out. I gave it to Lefty last night, because Ihada 
feeling that I was going to get caught, and I didn't want to pull the Sugar 
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Bowl hustle, and I wish now that I didn't. Find that book and you'll get a 
list of every hustle that we pulled and how much money we got and who 
was with the people when the pulled the job. I guess that we got about 
80 or 90 hustles to our credit since I joined the club in August of 1960. 

I gave the above statement freely and willingly, without any promises 
being given or an} y force being used, knowing that it will probably be used 
in court against me. The statement consisting of two pages was read to 
me and I read it also, and it is a typewritten copy of the oral admissions 
that I made a acl minutes after my arrest today. 

/s/ Thomas James Simms Jr. 


Thomas James Simms Jr. 


—_ 


SENTENCE proceedings in the case of United States vs Elwood 
Sawyer and Earl Tatum, Criminal No. 145-61, on June 30, 1961, before 
Judge JOHN J. SIRICA; V. Caputy, Esquire, for the United States; and 


E. Frey and A. Kay, Esquire, for defendants.) 


THE DEPUTY CLERK. The case of Elwood Sawyer and Earl Tatum; 
Mr. Frey and Mr. Kay. 

THE COURT: Which one is Sawyer? 

THE DEFENDANT: Iam. 

THE COURT: Do you wish to say anything before the Court imposes 
sentence? 

THE DEFENDANT: Yes, sir. 

THE COURT: Do you wish to make a statement? 

THE DEFENDANT: I would like to know whether you received my 
letter? 

THE COURT: Yes, I received your letter and read it and attached 
it to the probation report. I received it. 

THE DEFENDANT: Did you take everything into consideration ? 

THE COURT: I have taken everything into consideration, including 
the evidence in the case. 
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Do you wish to say anything else? 

THE DEFENDANT: No, sir. 

THE COURT: Do you want to say anything, Mr. Frey? 

MR. FREY: If Your Honor please, this boy is only 18, and he hasn‘t 
any criminal record. 
* * * * * 

THE COURT: Well, after you have prepared the papers, we will 
have the Clerk get in touch with the Court of Appeals and ask them to as- 
sign a lawyer for him. 

MR. FREY: Thank you, Your Honor. 

THE COURT: Now, this is the defendant Earl Tatum? 

THE DEFENDANT: Yes, sir. 

THE COURT: Do you have anything to say before sentence is im- 
posed? Do you wish to make a statement? 

THE DEFENDANT: No, sir. 

THE COURT: Mr. Kay, do you wish to make a statement ? 

MR. KAY: Yes, sir. 

If Your Honor please, Iam sure Your Honor recalls| very well this 


case, and Your Honor made a statement to the effect that the sentences 
have been uniform. | 
Mr. Tatum was convicted of two robberies, and the sole evidence 


that convicted him on both robberies was an alleged confession. Now, the 
confession itself, Your Honor, which was the basis of the conviction in 
both cases, stated that this man was not a member of this| so-called gang, 
and also the part played in the robbery. Now, I realize that Your Honor 
has to assume that this man committed the robbery. However, in both 
instances the part played by this defendant was that of lookout man. Your 
Honor, I think that some consideration should be given to the part ina 
crime played by an individual, and I think for that reason, Your Honor, 
and I would urge that Mr. Tatum be sentenced under the Youth Corrections 
Act for a period of 60 days to 6 years. 
Mr. Tatum has no prior record, and I think his solé trouble with the 
police is that of disorderly conduct and he forfeited $5. I think the probation 
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officer's report will reflect that he has worked since the age of 13 or 14, 
and that his work record has been consistent. 
For this reason, Your Honor, I would like to urge upon the Court 


a sentence under the Youth Corrections Act for a period of 60 days to 6 


years to run concurrently with the sentence he is now serving. 

THE COURT: Iam sorry I can't do that. I am going to have to give 
him the same sentence that the other defendant got. 

Does the defendant have anything else to say other than what has been 
said? 

MR. KAY: If Your Honor please, the defendant asked me to request 
of the Court that the six months that he has been incarcerated be taken into 
consideration. 

THE COURT: I have already done that. 

Now, in Criminal No. 145-61, the defendant is committed to the cus- 
tody of the Attorney General of the United States under the provisions of 
Section 5010(c) of Title 18 of the United States Code for a period of not 
less than three years nor more than nine years. 

Now, this sentence will run concurrently with the sentence that he 
is now serving, which was imposed I think by Judge Keech in Criminal 
No. 146-61; is that correct? 

MR. KAY: That is correct. 

THE COURT: So he will have a concurrent sentence. 

MR. KAY: Thank you, Your Honor. 

THE COURT: Now, I will also tell him, but I think he heard what I 
told the other defendant, that if he wishes to appeal he has ten days within 
which to note an appeal, and if he wants to appeal you may file the neces- 
sary papers for him. 

MR. KAY: Yes, sir. 


Seeeeee eee REE 


225 
[ Filed June 30, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
v. Criminal No. 145-61 
EARL TATUM ) 


JUDGMENT AND COMMITMENT 
On this 30th day of June, 1961 came the attorney for the government 


and the defendant appeared in person and by his attorney, Alan Kay, Es- 


quire; 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of ROBBERY as 
charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and/no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative pursuant 

to the provisions of the Federal Youth Corrections Act, 18 U.S.C., Sec. 

5010(c), for a period of Three (3) to Nine (9) Years. Said sentence to 

run concurrently with sentence imposed in Cr. 146-61. 
IT IS ORDERED that the Clerk deliver a certified copy of this 

judgment and commitment to the United States Marshal or other qualified 

officer and that the copy serve as the commitment of the defendant. 


/s/ JOHN J. SIRICA 
United States District Judge. 
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[Filed July 13, 1961 | . 
MOTION FOR CORRECTION OF ILLEGAL SENTENCE 

Now comes Earl J. Tatum, the defendant in the above-entitled 
case, and moves that the sentence of three (3) to nine (9) years imposed 
by this Court on June 30, 1961, under the Federal Youth Corrections Act, 
be set aside, inasmuch as Title 18, Chapter 402, Section 5010, subsection 
(c) under which this sentence was imposed makes no provision for the 
imposition of a minimum sentence by the Court. 

WHEREFORE, the defendant respectfully prays that the Court set 
aside this sentence. 


/s/ Wilbert L. Whitsett 
Attorney for Defendant 
Legal Aid Agency 

United States Court House 


[Certificate of Service] 


EE 


MEMORAN DUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR CORRECTION OF ILLEGAL SENTENCE 


___ MOTION FOR CORRECTNESS EAE 


Title 18 U. S. C., Chapter 402, Section 5010, Subsection (c) provides: 
If the court shall find that the youth offender may not be able 

to derive maximum benefit from treatment by the Division prior to 

the expiration of six years from the date of conviction it may, in 

lieu of the penalty of imprisonment otherwise provided by law, 

sentence the youth offender to the custody of the Attorney General 

for treatment and supervision pursuant to this chapter for any 

further period that may be authorized by law for the offense or of- 

fenses of which he stands convicted or until discharged by the Division 

as provided in section 5017(d) of this chapter. 


Rule 35, Federal Rules of Criminal Procedure provides: 
The court may correct an illegal sentence at any time. The 
court may reduce a sentence within 60 days after the sentence is 


imposed, or within 60 days after receipt by the court of a mandate 


issued upon affirmance of the judgment or dismissal of the appeal, 
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or within 60 days after receipt of an order of the Supreme Court 
denying an application for a writ of certiorari. 


Wilbert L. Whitsett 
Attorney for Defendant 
Legal Aid Agency 
United States Court House 


[Filed July 27, 1961] 


MEMORANDUM IN SUPPORT OF DEFENDANT'S 
MOTION FOR CORRECTDN OF SENTENCE 

Earl J. Tatum, the defendant in the above entitled case, was com~- 
mitted by this Court on June 30, 1961 to the custody of the Attorney Gen- 
eral or his authorized representative for treatment and supervision under 
the Federal Youth Corrections Act, 18 U.S.C.A., Section 5010(c) for a 
period of three (3) to nine (9) years. The issue presented before this 
Court is: Whether the Court in sentencing a youth under the provisions 
of the Federal Youth Corrections Act, 18 U.S.C.A., Section 5010 (c) can 
validly impose a minimum sentence of three (3) years. 

Although the provisions contained in Section 5010(c) are absent of 
ambiguity such as is ordinarily required before resort may be had to 
legislative history, the legislative history provides ample support for the 
proposition that the Court is without authority to impose|a minimum sen- 
tence under Section 5010(c) because to do so would be in| derogation of the 
spirit, purpose, and philosophy outlining the enactment of the Federal 
Youth Corrections Act. 

The Federal Youth Corrections Act was under study for approximate- 
ly ten years prior to its enactment in 1950. Reports of the study reveal 
that the purpose of Congress in passing that act was to make available for 
the discretionary use of federal judges a system for the|sentencing and 
treatment of youth offenders by permitting the substitution of correctional 
rehabilitation rather than retributive punishment. This jis made clear not 
only by the language of that Act but also by its legislative history. See 
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hearings before the Subcommittee on a Correctional System for Youth 


Offenders of the Senate Committee on the Judiciary, $.1114 and S.2609, 
81st Cong., 1st Sess., (1949), (hereinafter referred to as "Hearings”). 

This system provides for rehabilitation of those who show promise 
of becoming useful citizens and so will avoid the degenerative and need- 
less transformation of many of these persons into habitual criminals. 

To that end; it provides for a system of analysis, treatment, and release 
that will cure, rather than accentuate the anti-social tendencies that have 
led to the commission of crime. This is done by permitting the substitu- 
tion of correctional rehabilitation for retributive punishment. It marks 

a departure from the punitive idea of dealing with criminals and looks 
primarily to the objective idea of rehabilitation. H. Report No. 2929, 81st 
Congress, 2nd Session, page 1. 

Insight into the purpose of the Act, as well as its aims, is gained 
by briefly reviewing some of the testimony of judges who testified during 
the Congressional Hearings: Judge Parker, Chief Judge of the Court of 
Appeals for the Fourth Circuit, in testifying in support of S. 2609, dealing 
with the scope of the bill (Hearings, page 43, 44) stated: 

I would like to speak briefly, if I may, first in analyzing the 
act and second giving the reasons why I think the act is desirable. 

In the first place the act deals only with offenders under 24 
years of age. In the second place, it does not interfere with the 
power of the judges even with respect to those offenders, but gives 
him merely an alternative method of treatment of those people. 

That is to say, under this bill the judge may still admit the 

youthful offender to probation. There is nothing in the bill that 

prevents that. He may still give the youthful offender the punish- 

ment prescribed by existing statutes, there is nothing in the bill 
that prevents that. All that the bill does is to provide that if in his 
judgment and discretion, he thinks that the offender before the court 
is one that can be treated with advantage under this bill, he can 
sentence him under this bill instead of under the existing law. 

He may give him, under this bill, what was called corrective 
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treatment and by corrective treatment we mean three things: 
First with respect to the classification of the offender for purposes 


of punishment; second with respect to the kind of punishment that is 
going to be inflicted; and third, with respect to his rehabilitation in 
society after punishment has been served. 
In the first place when a man goes to a correction center 
under this act he is studied by experts with respect to his physical 
and mental characteristics and his background and is assigned to 
an institution where he will be able to receive the kind of corrective 
treatment that he needs. I will say right there that the bill provides, 
not only contemplates but expressly provides, that there is to be a 
separation made between these men and the ordinary hardened of- 
fenders that are sentenced to prison, so that the young man under 24 
years of age who has strayed from the path of virtue but is not hope- 
less, can be brought back to good conduct and not subjected to the 
baleful influence of being associated with hardened criminals in 
prison. 
Now the next thing that it does is provide that he shall be 
given work training and adequate supervision during his period of 
incarceration. He is to do useful work, not for just a few hours a 
day, but real work. He is to do it in a way that will train him for a 
useful life after he leaves the institution. He is to be taught a trade, 
in other words. 
In the third place, he is to be actively and effectively super- 
vised by men who are trained by handling youth of|that character. 
The third thing that the act contemplates is conditional re- 
lease. After a man is sentenced, irrespective of the time provided 
in the statute defining the crime, if he is sentenced under this act 
he is sentenced to at least six years of corrective treatment even 
though the act may prescribe only 2 year's punishment. When he 
goes in under this system he may be kept under its supervision for 


6 years. But he may also be released at any time. The next day 
after he is imprisoned, if the authorities think he ought to be released 
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he may be released at once, conditionally, that is to say if he does 
not behave himself he can be brought back to jail again. (Emphasis 
added.) 

After he has been in confinement for a year he can be released 
unconditionally if it is thought proper. But the act provides that 


whatever the situation he shall be released at least conditionally 

at least 2 years before the expiration of the sentence so that he can 
be observed and supervised as he enters into the life of society 
again. 

Now there is one provision in this bill that was not in the 
other bill. It was thought that perhaps 6 years would not be long 
enough for some offenders, some judges might think that a man 
needed more treatment than for 6 years and under those circum- 
stances they can give him a period of treatment not exceeding the 
maximum punishment prescribed in the act. 

Mr. Chairman, that is roughly the provision of the act as I 
understand it. I do not see any possible objection to it. They say 
that there are some of these fellows that ought to be given serious 
punishment notwithstanding their being young and it does not prevent 
their being given serious punishment. Nothing prevents a man from 
getting 25 years punishment if he deserves it. Nothing prevents 
bim from being executed if he deserves such sentence. 

On the other hand, there is nothing to prevent the judge from 
sentencing him to probation if he thinks that is to be done. 

All it provides is that in the case of those who need treatment, 
in the opinion of the judge, the judge shall be able to give them that 
treatment and reclaim them to society. 


Further clarification of the purpose of the Act is found in the testi- 
mony of the late Judge Bolitha J. Laws, Chief Judge, United States Dis- 
trict Court for the District of Columbia. In the hearings, page 15, 18, he 
pointed out the following: 

Now, what a judge may do in dealing with a convicted person 
under 24 years of age, if he finds it fit to do so, is to sentence the 
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youth to the Attorney General for treatment until discharged by 
this Youth Correction Division. 
In other words, if I had a youth come before me for sentence 
and he was under 24 years of age, and if I believed that he was a 
good subject for rehabilitation, and if I did not know when the time 
to release him was most propitious from the point of view of society 
or from the point of view of himself, I could simply turn him over 
to this Youth Correction Division. I make no specific sentence in 
that event. 


If I do that, the Youth Correction Division, acting in conjunc- 


tion with the Director of Prisons, would have the right, after a study 
of this individual, to release him at any time. They must release him 
on conditional release at the end of four years. 

That is the maximum time that can be served under this 
particular provision. 

I am talking now about the provision where the judge simply 
turns the individual over to the Youth Correction Division. 

Now, at the end of four years he must be sent out on conditional 
release for at least 1 year, and he may be on conditional release for 
2 years; that is, under supervision of the probation officers just as he 
is now, but he must have at least one year of conditional release. We 
do not want to turn him out without supervision; that is the first pro- 
vision. 

If the judge, on the other hand, has misgivings about the of- 
fender, and he thinks 4 years will not be enough for his imprison- 
ment - and, incidentally, this is a new provision and meets one of 
the objections to the bill - he will not simply say, "I turn you over 
to the Attorney General for attention as a youth offender”; what he 


would do, then, would be that he would stipulate the time in addition 
to the 4 years that he feels the offender ought to se rve - of course, 
within the limitations of existing law. (Emphasis added.) 


In other words, if the maximum sentence is 10 years, he 
could. not, of course, make it mandatory that he serve more than 


232 
ten years, but the judge does have an option. 
Then Senator Kilgore propounded the following question: 


In other words, unless the judge so specifies, 6 years is the 
maximum the Youth Division can handle it; but if the judge specifies 
a longer time, based on the offense, the maximum sentence, he can 


confer on them the additional time ? 
Judge Laws answered this question in the following manner: 


That is right. Then your conditional-release problem comes 
in so that that is mandatory, as I recall it: that is 2 years before 
the end of the sentence which the judge fixed. 

There is another thing that is quite helpful. Where a judge is 
puzzled, when he just does not know what to do with an offender, when 
he thinks he might want to give him a definite sentence or he might 
want to send him to the youth authorities without limitations, or he 
might want to send him over to the youth authorities with a higher 
limitation, if he is puzzled as to what course he shall follow, then 
he has the right under this act - and this is a tremendous advantage - 
to send the youthful convict to a classification center for study. 


Both the language of the Act, to wit: Section 5017(a) and the tenor of 


the Act as found in the Hearings, clearly grant full discretion to the At- 


torney General through the Youth Correction Board to release a youth of- 
fender when the Board is convinced that the youth has been sufficiently 
rehabilitated to warrant release. Any other interpretation would be in 
derogation of the salutory non-punitive aims of the Act. To impose a 
minimum sentence is tantamount to sentencing pursuant to Title 24, D.C. 
Code, Section 203 with a recommendation to send the offender to a particu- 
lar institution. This is violative of the spirit and purpose of the Act. 

The Act specifically provides for treatment and rehabilitation rather 
than punishment and imprisonment. Whether a youth offender can be 
helped by treatment at a Youth Correction Center or should be punished by 
incarceration in a penitentiary is exclusively within the purview of the 
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sentencing judge, but once the sentencing judge determines that the defend- 
ant should be sentenced pursuant to Title 18, Section 5010) the type of treat- 
ment and length of time that the youth offender is required to remain at the 


Youth Center is exclusively within the discretion of the Youth Correction 
Board, whose authority is delimited by the Youth Corrections Act. 
Wherefore the defendant respectfully submits that the trial judge 


correct the illegal sentence imposed and resentence the defendant in con- 


formity with the requirements and purpose of Title 18, Section 5010. 


/s/ Wilbert L. Whitsett 
Attorney for Defendant 


/s/ Alan Kay 
Attorney for Defendant 
[Certificate of Service] 


(MOTION and SENTENCE proceedings in the case of United States 
vs. Earl J. Tatum, Criminal No. 145-61, on July 28, 1961, before Judge 
John J. Sirica; F. Smithson, Esquire, for the United States, and A. Kay, 
Esquire, for the defendant.) 


THE DEPUTY CLERK: United States vs Earl J. Tatum, Criminal No. 
145-61; Mr. Smithson and Mr. Kay. 

THE COURT: All right, Mr. Kay, you filed a motion in this case 
for the correction of an illegal sentence; is that correct? 

MR. KAY: If the Court please, at this time the defendant Earl Tatum 
would like to withdraw the motion. 

MR. SMITHSON: The Government opposes the withdrawal, Your 
Honor. | 

THE COURT: Why do you wish to withdraw it? 

MR. KAY: If Your Honor please, I am withdrawing it for the benefit 
of my client. 

THE COURT: What is that? | 

MR. KAY: I am withdrawing it for the benefit of my client. 

THE COURT: Why do you say that, for the benefit of your client? 
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MR. KAY: If Your Honor please, I have talked to my client, and he 


is progressing very well at the Youth Center; and he wishes to remain at 


the Youth Center, and he feels that he can derive benefit. I understand that 
he is working there, and as soon as he is classified, he states that he will 

be able to take classes and learn how to read and write, and if the 
sentence is corrected, Your Honor, there is a possibility that a penitentiary 
sentence may be imposed, and for that reason, Your Honor, I am withdraw- 
ing the motion. 

THE COURT: Was this matter before J udge Keech this morning, on 
the same motion? 

MR. KAY: Yes, Your Honor. 

THE COURT: What was his action? 

MR. KAY: He vacated the sentence, Your Honor, and sentenced the 
defendant to 34 months to 103 months in the penitentiary. 

THE COURT: All right, I will hear from the Government. 

MR. SMITHSON: Your Honor, the Government opposition to the mo- 
tion to withdraw this motion to correct sentence is obviously based on the 
fact that it will result in a hiatus between two courts, and I would particu- 
larly ask that the Court in this instance, Your Honor, rule on the motion 
as filed, regardless of what action you take, and I am not advising you or 
suggesting to the Court what you do with it; but there are two alternatives. 
There are two criminal cases in here, and as Mr. Kay has quite candidly 
stated, the prior hearing today resulted in a vacation of the sentence here- 
tofore imposed by Judge Keech, and he sentenced him to my recollection to 

34 to 104 months, but Mr. Kay may have a better recollection. 

But in any event, argument was made, and full argument was made by 
Mr. Kay on the concept of whether or not the Indeterminate Sentence Act 
is stayed when the District Court of the United States for the District of 
Columbia sees fit to utilize the Youth Corrections Act. 

Quite candidly, Your Honor, the Government filed a memorandum in 
answer to the defendant's motion, and I trust the Court has seen a copy of it. 
We believe, as we have stated in there, that there is one of two choices 
available to Your Honor, that in fact 203 is, shall we say by implication, 
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not contained within any sentence that the Court could or might impose 
under 5010(c) of the Youth Corrections Act, and therefore) you have one 

of two suggested paths. You may either eliminate the reference to the 
indeterminate sentence on the sentence you heretofore imposed, or you may 


resentence without using the Indeterminate Sentence Act, but I do believe, 

Your Honor, that we should not have this in a hiatus between the two courts. 
THE COURT: All right, is there anything further you wish to say? 
MR. KAY: No, Your Honor. 
THE COURT: All right, the Court will vacate the sentence hereto- 

fore imposed on the defendant on June 30, 1961, which is a sentence to 3 


to 9 years, at which time I sentenced him under the Youth Corrections Act, 
and impose a new sentence. 

MR. KAY: If the Court please, for clarification, is |this a motion by 
the Court or by the Government? 

THE COURT: What is that? 

MR. KAY: Is the motion to vacate, a motion made by the Government, 
Your Honor? 

THE COURT: You made the motion. 

MR. KAY: I withdrew the motion, Your Honor. 

THE COURT: The Government objected to it. 

MR. SMITHSON: That is correct. 

THE COURT: I think I can vacate a sentence at any time within 60 
days, provided I don't give more time. 

I will act under the criminal rule that gives me that power to do so. 

What is the number of this case now? . 

THE DEPUTY CLERK: 145-61, Your Honor. 

THE COURT: In Criminal No. 145-61, the Court sentences the de- 
fendant to be incarcerated for a period of -- 

MR. SMITHSON: I hate to interrupt, Your Honor, but because it is 
a resentence, do you want to ask the defendant anything ? 

THE COURT: Yes, all right, let the defendant step up here. 

Does the defendant have anything to say before the|Court imposes a 


new sentence in this case? 
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THE DEFENDANT: Only one thing, Your Honor, I didn't file this 
motion myself. 

THE COURT: Mr. Kay, your lawyer, has done that. 

THE DEFENDANT: I didn't know anything about it until I read it in 
the paper. I was satisfied with what I was doing there. 

THE COURT: Well, I will hear Mr. Kay on this. Mr. Kay may make 
a statement. 

MR. KAY: Your Honor wants to hear as to the filing of the motion? 

THE COURT: Yes, sir. . 

MR. KAY: If Your Honor please, the motion was filed when I was 
on active duty, at summer camp active duty, by Mr. Whitsett. 

THE COURT: By whom? 

MR. KAY: By Mr. Whitsett, at the direction of Mr. Murray, the 
Director of the Legal Aid Agency. . 

Will Your Honor care to hear me on the resentence? 

THE COURT: Yes. 

MR. KAY: If Your Honor please, the defendant Ear] Tatum is 19 
years old. I understand from Mr. Tatum that he has no prior serious 
criminal record, and he cannot read or write, Your Honor, and he has 


worked continually from the age of 13. 


The crime for which he was convicted, and which Your Honor is 


constrained to sentence him on, was a serious crime. However, his part 
in it, Your Honor, from his confession, was that of a very minor part. 

He has been at the Lorton Youth Center from the time of sentence, and he 
states that he has gotten along very well there. He has made a very good 
adjustment. He has a job there, and he is waiting for classification, and 
at that time he expects he will be able to go to classes and learn how to 
read and write. 

Your Honor, the whole purpose of the Youth Correction Act is a step 
forward in the field of penology, and it is the means whereby a youthful 
offender can be rehabilitated, so that at some future date, to be determined 
by the Youth Corrections Board, he will be able to return to society as a 
better citizen, and he will be able to find a job, and he will have the benefit 
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of the classes down at the Youth Center, and to sentence |this individual to 
a penitentiary, Your Honor, will bring him into contact with hardened 
criminals, and at the end of whatever time he has to serve in a penitentiary, 
he will be no better off than he is now, he will not be able to read or write, 
and he will not have acquired any trade. 
If Your Honor please, the whole purpose of the Youth Corrections Act 
was for individuals in his condition, and for individuals who could one day 
be rehabilitated and returned to society. Now, I realize fully Your 
Honor's duty toward the community now. However, Your Honor, I feel 
that the community will also receive benefits if this man is made a good 
citizen, anda man who will be able to find employment when he comes 
out, instead of coming out from the penitentiary and being in the same 
position he is now in, and being forced to resort to criminal activity again. 
I think that the Youth Corrections Act is for this type of individual, and I 
urge upon Your Honor to resentence him pursuant to the Youth Corrections 
Act. 
Your Honor, I have two brief points I would like to make. If you feel 
that this individual warrants more time than Section B of the Youth Cor- 
rections Act provides, Your Honor can sentence him pursuant to Section C 
of the Act, which permits Your Honor to set a maximum sentence up to 
the maximum provided by the D. C. Code. 
THE COURT: Yes, and if you do that, then they can turn him out in 
three months or two months. 
MR. KAY: That is correct, Your Honor, but they can also keep him 
there to within two years of the maximum sentence imposed. And further, 
Your Honor, if you have doubts as to whether or not this man can be ben- 
efited, Section E of the Act has a provision whereby Your Honor can send 
him down there for 60 days before sentencing, whereby the youth authorities, 
and they have a psychiatrist and a psychologist and a penologist and 


a physician, and they will then determine whether in their opinion, after 
seeing this individual for 60 days, whether or not he will be benefited by 
the Youth Corrections Act. 

Your Honor does not have to act until you have received the report 
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from them, and you will have that additional information before you. 
Your Honor, it is my belief that this man will be benefited by the 
Act, and I think Your Honor at least should afford yourself the opportunity 


of having the opinion of those people down at the Youth Center before you 


sentence him. 

THE COURT: Is that all you want to say? 

MR. KAY: Yes, sir. 

THE COURT: The Court will take the same action in this case that 
Judge Keech took this morning. 

MR. KAY: | If Your Honor, please, may I note my objection to it? 

THE COURT: Yes, sir. 

In Criminal No. 145-61, the Court sentences the defendant -- it is 
only a one-count indictment, isn't it? 

MR. KAY: That is correct. 

THE COURT: The Court sentences the defendant to be incarcerated 
for a period of not less than 2 years and 10 months and not more than 8 
years and 6 months in a penal institution to be designated by the Attorney 

General or his authorized representative. The sentence in this 
case will run concurrently with the sentence imposed by Judge Keech this 
morning, which I understand is 146-61, is that correct? 

MR. KAY: Yes, sir. 

THE COURT: All right, is there anything further? 

MR. KAY: No, sir. 

(Thereupon the Court proceeded to other business, after 
which the following occurred:) 

THE DEPUTY CLERK: The case of United States vs Earl Tatum. 

THE COURT: Bring the defendant Tatum in. 

All right,’ let the defendant take a seat with his counsel. 

Let the Record show the defendant is present in court with his 
attorney, Mr. Kay, and Mr. Charles Murray, and that Mr. Collins and 
Mr. Troxell are representing the Government. 

Let the defendant stand up. The reason I brought you back is this: 
If you wish or desire to note an appeal from the sentence I imposed on 
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you this morning, you have ten days within which to file the necessary 
papers. Do you understand that? 
THE DEFENDANT: Yes, sir. 


THE COURT: You have ten days, and talk with your attorney and 
find out and ascertain whether or not you want to appeal this. I usually do 


that in all cases where I sentence a man after he has been convicted by a 
jury before me, and I forgot to do it this morning, and I think I told the 
young man substantially that when he was originally sentenced, on the first 
sentence, although I am not quite sure that I did. | 
All right. Anyway the record is clear that he has been told by the 
Court in the presence of his attorney that if he wants to appeal my decision 
he has ten days within which to note an appeal. 
THE DEFENDANT: May | ask a question? 
THE COURT: Yes. 
THE DEFENDANT: Who gave the privilege to file this motion? 
THE COURT: I don't know about that. All I know is that there is a 
motion. 
MR. TROXELL: Your Honor, I might say this, that the position 
which the Court took this morning is consistent with the position taken 
by the United States Government. 
THE COURT: By the Government? 
MR. TROXELL: Yes, sir. 
THE COURT: All right, I will hear from Mr. Murray. Do you wish 
to make a statement? 
MR. MURRAY: Yes, Your Honor, I wish to make a statement in 
connection with that last. 
THE COURT: All right, you have a seat, and you listen to Mr. Mur- 
ray now. | 
MR. MURRAY: I will stand here, Your Honor. 
THE COURT: All right. 
MR. MURRAY: I want to make a statement in regard to what the 
defendant has just stated, that the motion filed by him in this case and 
byhim in the other case, through the attorney for the Legal Aid Agency, 
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those motions were filed without his being consulted and without his authority. 


It was done by me at the request of the United States Attorney, who wanted 
to raise a legal point in regard to the legality of a sentence under the Youth 
Corrections Act, which carried, or which was imposed with a minimum 
sentence. 

l acted impulsively and without reflection, and as I have said, without 
consulting the defendant. Mr. Kay at that time was not here, and Mr. Whit- 
sett was asked by me to file the motion, and I had in turn -- 

THE COURT: Who is Mr. Whitsett? 

MR. MURRAY: Mr. Wilbert Whitsett, who is another attorney on 
the legal staff of the Legal Aid Agency, who had nothing to do with this 
case, but who was just here at the time Mr. Kay was not here, and that is 
why I asked Mr. Whitsett to file the motion. I didn’t arrange to consult with 
this man and I didn't consult him, and I am sure it was done without his 
personal authority or permission and without his being consulted. 

THE COURT: All right, thank you, Mr. Murray. 

All right, do you want to make a statement? 

THE DEFENDANT: Your Honor, I didn't know anything about this, 
who filed it, and I didn't know anything about it until I heard about it. 

THE COURT: Now, Mr. Troxell, do you agree with Mr. Murray's 
statement? 

MR. TROXELL: Yes, Your Honor. 

THE COURT: Well, now, you have heard Mr. Murray make his state- 
ment, and it is a matter of record. Now, let me suggest this to you, Mr. 
Kay or Mr. Murray, or both of you, that I think that this is a case that I 
would approve an appeal in forma pauperis, if you wish to do so, to get 
this question settled sometime. I think this might be the case to do it in. 

So if you file the necessary papers and ask that you be permitted to 
appeal from the decision of this Court in connection with the sentence I 
imposed this morning, I shall be glad to permit that to be done in forma 
pauperis. 

MR. KAY: Thank you, Your Honor. 

MR. TROXELL: Thank you, Your Honor. 
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THE DEFENDANT: I would like to know, would I be able to go back 
down there? 

THE COURT: Well, I don't know. Frankly, I have nothing to do with 
that. I don't know where they will send you. That is an administrative 
matter and something that the Bureau of Prisons, I suppose, will have to 
work out. 

But this point ought to be decided some time. If Federal Judges do 
not have the power to impose a minimum sentence under [5010(c) of the 
Youth Corrections Act, we ought to know about it. 

Do you agree with that? 

MR. TROXELL: I agree, Your Honor, and I agree with the action 
taken, and I think this is a proper case. 

THE COURT: In connection with your appeal, if you want to appeal 


on other questions of law that were raised during the trial -- I think you 


were in the trial. 

MR. KAY: That is correct, Your Honor. 

THE COURT: Well, I take it that would be an appeal from the jury 
verdict, from the verdict of the jury, and also this particular point we have 
been talking about. 

I would like to see that done so we can find out where we stand. 

MR. TROXELL: Thank you, Your Honor. 

THE COURT: Now, what about an order in this? Is it necessary to 
have an order? I am going to sign the judgment. 

MR. TROXELL: I don't think an order would be necessary except 
the order in connection with the in forma pauperis. 

THE COURT: Yes. Will you do that? 

MR. KAY: I will file all the necessary papers, Your Honor. 

THE COURT: You will carry this on through? Well, then, it may 
be -- wait a minute, let the defendant come back and have him stay here 
while we are talking about this. 

I don't know what the practice is in the Court of Appeals. Do they 
ordinarily assign attorneys after an appeal has been perfected here? 

MR. MURRAY: Yes, they do, Your Honor, they have their own list. 
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THE COURT: Suppose you protect the rights of the defendant, that 
is, if he has any rights, and let them carry on from there. 


eae 


[Filed July 28, 1961] 


On this 28th day of July, 1961, came the attorney for the United 
States, the defendant in proper person and by his attorney, Alan Kay, 
Esquire; whereupon, the oral motion of the defendant for leave to withdraw 
the motion for correction of illegal sentence, coming on to be heard, is, by 
the Court, denied. Thereupon, the motion of the defendant for correction 


of illegal sentence, coming on to be heard over the objection of the defendant, 
is, by the Court, granted denied. 


By direction of 
John J. Sirica 
Present: Presiding Judge Criminal Court #1 
United States Attorney HARRY M. HULL, Clerk 


By Fred Smithson B 
Assistant United States Attorney ~~ 


E. Markwalter - Official Reporter 


Deputy Clerk 


—_ EE 


[Filed July 28, 1961] 
ORDER VACATING JUDGMENT AND COMMITMENT 


Upon hearing in open Court, it is this 28th day of July, A.D. 1961, 

ORDERED that the judgment and commitment entered in the above 
entitled case on the 30th day of June, A. D. 1961, be, and the same is 
hereby vacated, set aside, and held for naught. 


/s/ John J. Sirica 
JUDGE 


[ Filed July 31, 1961] 


JUDGMENT AND COMMITMENT 


On this 28th day of July, 1961 came the attorney for the government 
and the defendant appeared in person and by his attorney, Alan Kay, Es- 
quire; 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of ROBBERY as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient] cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for impris- 
onment for a period of Two (2) Years and Ten (10) Months to Eight (8) 
Years and Six (6) Months; said sentence to run concurrently with sentence 
imposed this day in Criminal No. 146-61. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge 


[ Filed August 2, 1961] 


AFFIDAVIT IN SUPPORT OF APPLICATION 
TO PROCEED ON APPEAL 
WITHOUT PREPAYMENT OF COSTS 
I, Earl Tatum, being first duly sworn, depose and say that Iam the 
defendant in the above-entitled case; that in support of my application to 
proceed without being required to prepay fees, costs or give security 
therefor, I state that because of my poverty Iam unable to pay the costs 
of said proceeding or to give security therefor; that I believe I am entitled 
to redress; and that the nature of my appeal is briefly stated as follows: 
1. That the sentence imposed on June 30, 1961 was only partially 
invalid in that a minimum sentence was imposed; the remain- 
ing part of the sentence was valid. 
That the trial court erred in vacating the whole sentence im- 
posed June 30, 1961 and in lieu thereof imposing a sentence 
under the Indeterminate Sentence Act Title 24 Sec 203 D.C. Code. 
3. That the sentence imposed July 28, 1961 was more severe than 
the sentence imposed on June 30, 1961. 
I further have truthfully set forth below information relating to my 
ability to pay the costs of defending the case against me: 
1. Are you presently employed? No. 
* * * * 
How much cash do you have? None. 
Do you own any bank account, savings account, stocks, bonds, 
automobile, real estate, or other valuable property? No. 
* * * * * 
Do you have a wife, parent or other person who may be able 
to assist you in paying the costs of your defense in this case ? 
No. xe Ke 
(Answers to #5 and #6 required only in criminal cases) 
5. How much cash did you have at the time of your arrest? No. 
6. Are you now free on bond? No. If not, do you intend to 


apply for bond? No. 
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I understand that a false statement or answer to any question in this 
affidavit will subject me to penalties for perjury. 
/s/ Earl Tatum 


SUBSCRIBED AND SWORN TO before me this 2nd day of August 1961. 


—_———$$$_$— 


HARRY M. HULL, Clerk 
By /s/ Irene B. Burroughs 
Deputy Cler. 
Let the applicant proceed on appeal without prepayment of costs and 
with appointed counsel and the cost of-the transcript be furnished by the 


Government... -~- [ Filed August 10, 1961] 


/s/ John J. Sirica 
District Judge 


[ Filed Aug. 11, 1961] 
ORDER 


Let the applicant proceed on appeal without prepayment of costs. 
It appearing that all or certain portions of the stenographic tran- 
script of proceedings before this court will be needed for determination 
of the appeal, it is this 11th day of August, 1961, 
ORDERED, that proceedings with respect to sentencing on June 30 
and July 28, 1961, portions of the stenographic transcript shall be pre- 
pared at the expense of the United States. | 
It is FURTHER ORDERED, that , Esquire, 
is appointed to represent the applicant on appeal. 


/s/ Jobn J. Sirica 
Judge 
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STATEMENT OF QUESTIONS PRESENTED 
1. Whether the first sentence of appellant, 
June 30, 1961, under the provisions of the Federal Youth 
Corrections Act was illegal to the extent that)a minimum 
sentence (of three years) was imposed (18 U.S.C. § 5017). 
2. Whether the first sentence of June 30, 1961, 
under the Federal Youth Corrections Act was void, or .was 
illegal only to the extent that a minimum sentence was 
imposed. 
3. Whether the second sentence of July 28, 1961, 
under the Indeterminate Sentence Act of the District of 
Columbia was unlawful as a more severe sentence (providing 
for imprisonment, rather than correction; for 2 record as 2 
felon, rather than no record) than the senterce originally 
imposed on June 30, 1961. 
4. Alternatively, if the sentence of June 30, 


1961, was void, and the first sentence from which an appeal 


w1s 
could be taken wish that imposed July 28, 1961-- 


(a) Whether the confession of appellant was 
improperly admitted as obtained in violation of 
the rule of the Mallory case, 354 U.S. 449, and 
rule 5 of the Federal Rules of Criminal Procedure, 
as a result of interrogation at police headquarters 
after appellant's arrest without 2 warrapt and 


before his preliminary hearing. 


(b) Whether the confessions of the accomplices, 
containing materials so prejudicial to appellant that 
limiting instructions could not cure the error, were 
improperly admitted in evidence ard laid before the 
jury. 

(c) Whether appellant was denied a fair trial 
by repeated references to 2 notorious juvenile gang, 
as to which appellant was neither being tried for 
membership, proved to be a member, nor otherwise 
associated. 

(4) Whether appellant was denied the effective 


assistance of counsel-- 


(1) In filing a motion for correction 
of sentence without the consent or approval 
of appellant, thereby opening appellant to a 
penitentiary sentence and a record of conviction 
as 2 felon when appellant was in the course of 
rehabilitation under the Federal Youth Correc- 
tions Act. 

(2) In failing to object to use of 


appellant's confession under the doctrine of 


the Mallory case, 354 U.S. 449. 


(3) In failing to object to the use of 
confessions of accomplices by the jury|, and in 
failing to move for a mistrial because of the 
sending of the confessions of accomplices to 
the jury without the references to other crimes 
and to a notorious juvenile gang. 


(4) In failing to object to the eliciting 


of reference to appellant's connection with the 


notorious juvenile gang. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,637 


Earl J. Tatum, Appellant, 


Vv. 


United States of America, Appellee. 


Apes From Judgment .* Conviction Of 
obbery By bite tates 


pistTict Court For The District Of Columbia 


JURISDICTIONAL STATEMENT 
Appellant Tatum was indicted with one Ellwood 
Sawyer and three others (not brought to trial) for a 
violation of 22 D.C. Code § 2901, armed robbery. | J.A. 3-4. 


Appellant pleaded not guilty. J.A. 4. Following/ trial and 


verdict of guilty (J.A. 212) defendant was sentencec (J.A. 222) 
| 


to serve three to nine years under the provisions) of the 
Youth Corrections Act, 18 U.S.C. §5010(c). Judgment anc 
commitment was entered accordingly (J.A. 225). No timely 
appeal was taken from this judgment. It is not contended 
that the United States District Court for the District of 
Columbia lacked jurisdiction to enter the judgment anc commit— 
ment. A few weeks thereafter, an attorney from the Legal 

Aid Agency filed--purportedly on appellant's behalf--a motion 
to correct sentence because the Youth Corrections| Act makes 
no provision for imposition of a minimum sentence, J.A. 226. 
Thereupon appellant was called before the court, attempted 
without avail to withdraw the motion which had been made 
without appellant's sanction (J.A. 233-238), as aj result of 
which the court again sentenced defendant but this time to 

be incarcerated in a penitentiary for not less than 2 years 
and 10 months not more than 8 years and 6 months.; J.A. 238. 
Judgment and commitment was entered accordingly. |J.A. 243. 
Timely application was made to proceed on appeal without 


prepayment of costs and was granted by the trial court. 


J.A. 244-245. The trial court noted that the appeal would 
be from the verdict of the jury and also the particular 
question under the Youth Corrections Act. J.A. 241. 

This court has jurisdiction of the appeal pursuact 


to Sections 1291 and 1294 of the Judicial Code. 


STATEMENT 

At 2:20 p.m. on a Sunday afternoon, January 22, 
1961, appellant, Earl J. Tatum, 18 years of age (J.A. 26), 
was arrested at his house at 1507 Fifth Street anc was sent 
to police heacquarters by Detective Sergeant Robert Caléwell. 
J.A. 33-34. There was no warrant for the arrest (J.A. 36), 
which was orcered assertedly on the basis of information 
from Thomas Simms and Wilbur yueen that appellant was involved 
in 2 holdup of a High's Ice Cream Store at llth and Q Streets, 
N.W. J.A. 38-39. Actually, Queen's confession said nothing 
about appellant (J.A. 217-218), sor aid that of Thomas Simms 
in his lurid confession (J.A, 220), though both squarely 
chargec appellant's co-defendant Sawyer with complicity. 


At 2:30 p.m., Detective Sergeant Blancato saw 


appellant. J.A. 39. He asserted that thereafter he commenced 


about 2:40 p.m., and for balf an hour continuec, taking @ 
statement from Tatum in writing, during a time of very much 


confusion, and that Tatum signed the confession. J.A. 40. 


He asserted that Tatum read the statement (J.A. 41) and 
the statement so recites (J.A. 217). Ignored was, the simple 
fact that appellant could neither read nor write jexcept to 
sign his name. J.A. 20, 26, 
No steps were taken to issue a complaint (J.A. 1) 
or bring appellant before a committing magistrate (J.A. 2) 
until the next day. At the preliminary hearing requested 
by appellant and Sawyer (J.A. 2) the sole grourd for holding 
appellant was the asserted confession. J.A. 3. The 
Commissioner found probable cause. J.A. 2. 
Indictment followed March 6, 1961 (J.A, 3-4), 
naming appellant, one Elwooc Sawyer, and three others 
(Griffin, Queen, and Simms) who were later dismissed on the 
government's motion. Sawyer and appellant were brought to 
trial commencing April 20, 1961. J.A. 5. At the outset, 
counsel for both defendants objected to the admission of 
the statementstaken from them by the police following their 
arrest on the ground that they had been coerced; and there- 


upon the District Court hele a hearing out of the presence 


of the jury on the question of the voluntary nature of the 


asserted confessions. J.A. 6-46, At this hearing appellant, 
bis co-defendant Sawyer, and Simms and Queen, all testified 
to physical violence and threats against appellant and 


Sawyer--either that they had witpessec themselves or the 


effect of which they had witnessed. J.A. 6-32. Detective 
Sergeant Caldwell anc Detective Blancato took the stand to 
refute the testimory of the accused. The court denied 
motions to exclude the statements, apnouncing that he would 
instruct the jury that they may consider whether or not the 
statements were voluntary. J.A. 46. 

The trial proceeded before the jury on April 24 and 


25, 1961. The government called as witnesses two employees 


who were ir the High's Store on the night of the robbery 


cne of whom identified Sawyer as having participated in the 
robbery, but neither of whon coule identify appellant. 

J.A. 49-59. Detective Sergeant Mark Gray testified that 

when confronted by one of the High's Store's employees, 

Mrs. Body, during the period appellant was detained at 

police headquarters, appellant identifiec her as “the woman 
who was coming out of the kitchen carrying 2 bucket". 

J.A. 65. The inconsistency with the cornfession--which placec 
appellant some distance away as a "lookout"--went unnoticed 
in the trial. 

Detective Blancato testified that he had taken 
appellant's confession, admitted over the same objection of 
appellant which had been lodged at the hearing out of the 
presence of the jury. J.A. 70. At the time of the admission 


of the statements elaborate precautions were taken to read 


to the jury only the confession of the individual and omit 
names of accomplices. J.A. 79-81. This precaution was 
totally destroyed later wher the originals of the confessions-—- 
together with the lurid confessions of Queen and)|Simms, 

J.A. 217-222--were physically placed in the hancs of the 
jurors. J.A. 213. Detective Smith testified to; the procee- 
dings before the United States Commissioner (J.A, 81), though 
he acknowledged that before the Commission Sawyer had 
exculpated appellant. WJ.A. 82; cf. J.A. 87) This testimony 
was not corroborated by the U.S. Commissioner (J.A. 129) 

who flatly testified that appellant did not testify and he 
had no recollection of any statement he might have mace at 
the hearing. J.A. 130. He acknowledged that Sawyer had 
admitted his complicity but had stated that appellant was 

not there. J.A. 131. If appellant had made any admission, 
under normal circumstances he would have mace a record of 

it; but there was no record. J.A. 133. Accordingly, the 


testimony of Smith and Myerhoffer that Tatum had made a 


statement implicating himself--though at flat variaace with 


his confession--is more than a little suspicious. J.A. 84, 88. 
At the conclusion of the goverrment case, appellant 

moved for acquittal “on the ground that the confession was 

obtained after the defendant was arrested without a warrant, 


and that the arrest was illegal and therefore the confession 


was obtained pursuant to that illegal arrest" and one other 


ground, J.A. 89. The motion was @enied. The trial first 


pgoceeded with the defense of Sawyer. 


Sawyer testified to coercion of his "confession" 
(J.A. 90-93), and testified to an alibi. The defense then 
called Queen, whose confession had been received--which 
confession did not implicate appellant, (J.A, 217-218)-- 
he testified to coercior of the defendants, though he 
acknowledged that his own confession was not coerced. J.A. 98. 
Although he admitted complicity in the robbery, he flatly 
Geniec that appellant was one of the participants. J.aA. 104 - 
105. Simms--whose confession had aemitted officership in 
a notorious juvenile gang, the LeDroit Ramblers --2also 
testified to the coercion of Sawyer's confession. His own 
confession, admitted in evidence for the limited purpose 
of impeachment (J.A. 169) had not named appellant as one 
of the participants... J.A. 220. He testified that although 
not coerced himself, appellant had been. J.A. 107. Simms 
admitted his complicity in the robbery (J.A. 114) but flatly 
denied on the stand that appellant was a participant. J.A. 115. 
Not even in his testimony to the grand jury hac he testified 
that Tatum participated. J.A. 118, 120-122. 

Detective Smith was recalled to testify that Sawyer 


had stated that Tatum had set the robbery up (with which 


compare his earlier statement (J.A. 84) that Tatum hac 
made the statement), and that appellant affirmed |what 
Sawyer had stated. J.A. 128. 
A brother of appellant testified that the police 
had coerced his implication of appellant. (J.A. 135) and 
admitted membership in the notorious juvenile gang, the 
LeDroit Ramblers. 
Appellant flatly denied participation in the 
holdup or that he had made any admission or confession 
respecting it. J.A. 145-146. 
In rebuttal the United States Attorney was 
permitted, without objection, to adduce testimony of the 
investigation, on the day of appellant's arrest, of the 
LeDroit Remblers, the notorious juvenile gang. (J.A. 153) 
denying that any coercion had been exercised on appellant 
or anyone else, for which other witnesses were also called. 
J.A. 156, 166, 167, 176. An effort was made to impeach 


Queen (J.A. 163-164) and it was asserted that Tatum had 


signed five copies of his confession. J.A. 169-170. Again, 


the District Attorney was permitted--without objection-- 
to refer to "the members of the LeDroit gang who were 
apprehended and in the Robbery Squad office on January 22nd". 


J.A. 167. 


After the jury had returned its verdict of guilty 
(J.A. 212) the court admitted that out of the presence of 
the attorneys the jury had requested all of the exhibits in 
the case. J.A. 213. The exhibdits thus sent included the 
confessions of “awyer and Tatum (J.A. 213, 214-216) but 
also the confessions of Queea and the highly prejudicial 
confession of Simms, the secretary of the LeDroit R:mblers, 


bragging of "80 or 90 hustles to our credit since I joined 


the club in August of 1960". J.A. 222. No confession save 
and 0g Savger 


the asserted confession of Tatum/named Tatum. No witness 


had identified Tatum as connected with the robbery. Yet 
the admission of the exhibits and putting them in the hands 
of the jury without any deletions of the references to the 
LeDroit Rambiers, notwithstanding the references to that 
gang in the testimony, went unobjected by appellant's trial 
counsel. 

Sentencing.--The trial judge (Sirica, D.J.) at 
the first sentencing of appellant June 30, 1961, committed 
him "under the provisions of Section 5010(c) of Title 18 
of the United States Code {Tae Federai Youth Corrections 
Act] for 2 period of not less than three years nor more than 
pine years" to rupD concurrently with 2 similar sentence which 
had been imposed by Judge Keech in a collateral case, to 
which reference will be made later. The judgment appears 


at J.A. 225. 


A few weeks thereafter, an attorney from the 
Legal Aid Agency not previously connected with the case 
filed a motion to set aside the sentence inasmuch as the 
Federal Youth Corrections Act permits no minimum|sentence 
to be imposed by the court. J.A. 226. It later|was made 
plain to the court that this motion was filed at! the 
request of the prosecution, impulsively by the head of the 
Legal Aid Agency, without consulting appellant; and motion 
was made to withdraw the motion for correction. | J.A. 239- 
240; R. 233, 235. The court, July 28, 1961, noted that a 
substantial question of law was concerned as to minimum 
sentence under the Youth Corrections Act, but stlated that 
in connection with the appeal it might be taken on other 
questions of law that were raised during the trial. J.A. 241. 
A second sentence, judgmert and commitment to the peniten- 
tiary--as distinguished from the commitment under the Youth 
Corrections Act--followed, together with this appeal from 


the second judgment of July 28, 1961. J.A. 243, 245. 


STATUTES AND RULES INVOLVED 


The Indeterminate Sentence Act (Sectidn 24-203 of 


the District of Columbia Code) provides in pertinent part: 


§24-203. Imposition of indeterminate sentences 
authorized-- e an ea sentences. 
a cept as provide D subsections (b) 


and (c), in imposing sentence on a person ¢con- 
victed in the District of Columbia of a felony, 


the justice or judge of the court imposing 
such sentence shall sentence the persor for 

® maximum perio? rot exceeding the maximum 
fixec by law, 2nd for a micimum period not 
exceeding cne-thire of the maximum serterce 
imposed, and any person so convicted and 
sertenced may be releasec on parole as herein 
providee at ary time after having servec the 
minimum sentence. x * * 


The Federal Youth Corrections Act (18 U.S.C. Sec. 


et seq.) provi7zes in pertinent part: 


§5010. Sentence * * * 

(b) 12 the court shell find that 42 
convicted person is a youth offender, and 
the offense is punishable by imprisonment 
under 2pplicable provisioLs of law other than 
this subsection, the court may, in lieu of 
the penalty of imprisonment otherwise provided 
by law, sentence the youth offender to the 
custoey of the Attorney Gereral for treatment 
apa supervision pursuant to this chapter until 
Aischarged by the Division as provided in 
section 5017(c) of this chapter; oF * * * 


§5011. Treatment 

Committed youth offenders not condition-—- 
ally released shall undergo treatment in 
institutions of maximum security, medium 
security, or minimum security types, including 
training schools, hospitals, farms, forestry 
and other camps, and other agencies that will 
provide the essential varieties of treatment. 
The Director shall from time to time designate, 
set aside, and adapt institutions and agencies 
under the control of the Department of Justice 
for treatment. Insofar as practical, such 
institutions and agencies shall be used only 
for treatment of committed youth offenders, 
and such youth offenders shall be segregated 
from other offenders, and classes of committed 
youth offenders shall be segregated according 
to their needs for treatment. 


§5017. Release of youth offenders. 
{a} The Division may at any time after 
reasonable notice to the Director release 
conditionally under supervision a committed 
youth offender. Whea, in the judgment of 
the Director, 2 committed youth offender 
should be released conditionally under 
supervision he shall so report and recommend 
to the Division. 


(b) The Division may discharge a 
committed vouth offender unconditionally at 
the expiration of one year from the date 
of conditional release. 


(c) A youth offender committed under 
section 5010(b) of this chapter shall be 
released conditionally urder supervision 
on or before the expiration of four years 
from the date of his conviction and shall 
be discharged unconditionally on or before 
six years from the date of his conviction. 


(d) A youth offender committed under 
section 5010(c) of thie chapter shall be 
released conditionally under supervision 
pot later than two years before the 
expiration of the term imposed by the 
court. He may be discharged unconditionally 
at the expiration of not less than one year 
from the date of his eouditional release. 
He shall be discharged unconditionally on 
or before the expiration of the maximum 
sentence imposed. computed uninterruptedly 
from the date of conviction. xe * 


§5024. Where applicable 

This chnepter shali apply in the States 
of the United States, and to youth offenders 
convicted in the District of Columbia of 
offenses under 2ny law of the United States 
not applicable exclusively to such District, 
and to other youth offenders convicted in he 
District to the extent authorized under 
section 5025. 


§5025. Applicability to District of Columbia 
prisoners. 

he District of Columbia is authorized 
either to provide its cwn facilities and 
personnel or to contract with the Director 
for the treatment and rehabilitation of 
committed youth offenders convicted of 
offenses under any law of the United States 
applicable exclusiveiy to the District. 
Wherever undergoing treatment such committed 
youth offenders shall be subject to all the 
provisious of this chapter as though 
convicted of offenses not applicable exclu- 
sively to the District. 


Rule 5 of the Federal Rules of Criminal Procedure 


provides: 


"Proceedings before the Commissioner. 


(a) Appearance before the Commissioner. 
An officer making an arrest urder @ warran 
issued upon 2 complaint or any person naking 
an arrest without a warrant shall take the 
arrested person without unnecessary delay 
before the nearest available commissioner or 
before any other nearby officer empowered to 
commit persons charged with offenses against 
the laws of the United States. Wher 2 person 
arrested without 2 warrant is brought before 
a commissioner or other officer, a4 complaint 
shall be filed forthwith." 


Ruie 35 of the Federal Rules of Criminal Procedure 


provides: 


Rule 35. Correction or Reduction of 
Sentence. 

The court may correct an illegal sentence 
at any time. The court may reduce a sentence 
within 60 deys after the sentence is imposed, 
or within 60 days after receipt by the court 
of a mandate issued upon affirmance of the 
judgment or dismissal of the appeal, or within 
60 days after receipt of an order of the 
Supreme Court denying an application for a writ 
of certiorari. 


STATEMENT OF POINTS 


1. Even though that portion of the Jun 


e 30, 1961, 


judgment purporting to commit appellant to the custody of 


the Attorney General for a prescribed minimum per 


contravened the provisions of the Federal Youth C 


iod 


orrections 


Act under which he was sentenced, it was readily jseparable 


from the remainder of the judgment, and as a cons 
the District Court erred (a) in subsequently vaca 
judgment in its entirety, and (b) subsequently im 
more severe sentence under a different statute, a 
appellant had foregone his right of appeal from t 
conviction and after he had beer committed to exe 


custody. 


2. In the event this Court concludes t 


first sentence of June 30, 1961, was a complete p 
meaning (a) that the judgment of July 28, 1961, w 
first final order from which an appeal would lie), 


that the timely application for leave to appeal t 


equence 
ting that 
posing 2 
fter 

he initial 


cutive 


hat the 
ullity, 
as the 
and (b) 


herefore 


opened the entire merits of the conviction, then appellant 


further contends-- 


(a) That the court below erred in admi 


tting 


the confession of appellant, as foreclosed |by the 


rule of Mallory v. United States, 354 U.S. |449. 


(b) The court below erred in failing to deny 


admission of the confession of appellant as obtained 


in defiance of the rule of Mallory v. United States, 


354 U.S. 449. 

(c) The court below erred in admitting into 
evidence the confessions of accomplices containing 
material so prejudicial to appellant that limiting 
instructions could not cick the error, and improperly 
laid those confessions before the jury with highly 
inflammatory matter. 

(dé) The court below erred in permitting repeated 
reference to 2 notorious juvenile gang, the LeDroit 
Ramblers, with the result that the jury may have based 
its verdict on passion and prejudice. 

(e) Alternatively, and ix the event this Court 
refuses to review the merits of points (a), (b), (ec), 
and (d), abcve, because Lo adequate objection was made 
at the trial, then defendant was denied the effective 
assistance of counsel and, while lapses on the part 
of a lawyer can be forgiven, justice cannot suffer 
those lapses to be borne by the accused where, as here, 


they were overwhelming. 


SUMMARY OF ARGUMENT 
1. Defendant was first sentenced June 30, 1961, 
under the provisions of the Federal Youth Corrections Act, 
which would segregate him from hardened criminals and leave 
no record as a felon. He was sentenced a second time 


July 28, 1961, to imprisonment, 2 more severe pubishmert 


which brands him as a felon. If the first sentence were 


illegal only to the extent of the minimum sentence, it should 
bave been corrected merely by striking the provision for 
minimum. If it were illegal ip toto, appellart has a timely 
appeal from the judgment of conviction which raises serious 
questions on the merits discussed in the paragraphs which 
follow. Counsel adopts in support of this pceint the brief 
filed in a collateral appeal of this appellant), Docket No. 
16,773, of Vernon L. Wilkinson, Esq. 
2. The rule of Mallory v. United States, 354 
U.S. 449, forbids taking an arrested@ person to police head- 
quarters for the sake of eliciting damaging statements to 
support the arrest and ultimate guilt. Appellant was taker 
to headquarters for that very purpose; and the damaging 
statements thus made were relied on as the sole ground for 
appellant's commitment and conviction. While |objection to 
admission of the confession was made at the trial it was on 


other grounds; this ground was not raised. But the Court 


can notice "plain errors or a@efects affecting substantial 
rights” under Criminal Rule 52(b). 

3. Confessions of accomplices were wrongfully 
admitted into evidence at large anda laid before the jury-- 
the confessions of Queen and Simms. That of Simms contained 
a lurid accourt of a notorious gang, the LeDroit Ramblers, 
and asserted that there were 80 or 90 robberies committed 
by the gang. The confession was inflammatory in the highest 
degree, yet it was spread at large before the jury on its 
request, and without objection of counsel. Failure to object 
does not precluce reversal by this Court because this is 
plain error or eefect affecting substantial rights within 
the meaning of Criminal Rule 52(b) 

4. There were repeated references at the trial to 
the LeDroit Ramblers, the notorious gang referred to in point 
3 above, whose operations were detailed at great length by 
Simms, self-proclaimed secretary of the club. The court in 
the collateral case to which reference was made in point 1 
above felt he was sentencing "one of the Park Ramblers"; 
and the prejudice of the court and jury as a result of the 
repeated references to the LeDroit Ramblers is obvious from 
the nature of the matters thus put before them. That there 


was no objection is nonetheless "plain error or defect 


affecting substantial rights" within Criminal Rule 52(b). 


5. Alternatively, should the failures to object 
to wnich note was taken in paragraphs 2, 3, and 4} above. 
bar review on the merits of those items, then cefendant 
was denied the effective assistance of coursel because of 
the collocation of many such oversights, including failure 
to object on the Mallory ground, the admission at 
the confessions of accomplices and particularly p 
the confession of Simms to be spread at length before the 
jury or failure to note that the confessions of Queer and 
Simms did not even name appellart. Counsel ax th 
sentencing tried to acquaint the court with his own 
ineffectiveness in permitting the second sentencing to come 
on--without avail. Such multiple errors establish that the 
assistance of counsel in appellant's defense was |ineffective 
While the lapses of even the most compatent ard tespected 
lawyer can be underst-od as human failing, susti¢ce cannot 


permit those lapses to result in the convictioa of app2lant - 


ARGUMENT 


a fendant's second sentence of Jusy 23, i962. 


was more severe than the initial sentence anc wes beyond ta“ 


jurisdiction of the court below. 


Defendant was first sentenced June 30, i961, under 


the Federal Youth Corrections Act--looking to his rehabili- 


tation, his segregation from hardenea criminals, anc no 
record as a felorc. About a month later, July 28, 1961, the 
sentence was vacated and he was sentenced to imprisonment, 
which not only is more severe punishment but brands him as 
a felon. If the first sentence were illegal only to the 
extent of the minimum sentence imposed by the trial judge, 
correction cf that sentence coulc be mace by striking the 


provision for minimum, leaving him subject to the maximum 


sentence of nine years. If it were illegal in toto, then 


appellant made timely appeal of the second judgment of 
July 28, 1961, and the matter discussed under ersuing 
headings demonstrates that his conviction must be revarsed 
But appellant was also convicted in another court 
(Keech, D.J.) of a collateral robbery in much the same 
circumstances we have stated in the statement of facts. 
There, too, he was twice sentenced--once uncer the Youth 
Corrections Act, anc then to imprisonment as a felon some 
time later. There ke appealed from the second sentence, 
just as he did here, and this court allowed the appeal which 
is docketed as’ No. 16,773. Vernon L. Wilkinson, Esq., was 
appointed to represent him in that case, and about February 2, 
1962, filed a comprehensive brief on the issues respecting 


the validity of the first sentence and of the second. 


Present counsel could only attempt to embroider 
the argument made by Mr. Wilkinson. Accordingly, | present 
counsel adopts that argument at length and in detail and 
herewith files a motion to incorporate Mr. Wilkinson's brief 


by reference on this appeal. 


II. The confession of appellant was improperly 


admitted and the judgment of conviction must be reversed. 
Mallory v. United States, 354 U.S. 449, rules that 


Criminal Rule 5 contemplates “a procedure that allows arresting 
officers little more leeway than the interval between arrest 
and the ordinary administrative steps required to|bring a 
suspect before the nearest available magistrate." | Page 453. 
"The arrested person may, of course, be '‘booked' by the 

police. But he is not to be taken to police headquarters 

in order to carry out a process of inquiry that lends itself, 
even if not so designed, to eliciting damaging statements to 


support the arrest and ultimately his guilt." Page 454. 


Clearly this standard was violated in this case. 


No steps were taken until the day following the arrest to 
take appellant before a committing magistrate. He was taken 
to headquarters and interrogated--as were many others--for 
the sake “of eliciting damaging statements to support the 


arrest and ultimately his guilt." Yet these damaging state- 


ments, the confession, were relied on as the sole ground 
for appellant's commitment and, at the trial, as the sole 
ground for his conviction. 

Appellant was arrested without a warrant (J.A. 36) 
about 2:20 p.m. (J.A. 34) and was told he was under arrest 
for robbery--then shipped, directly contrary to Mallory, to 
police headquarters. J.A. 36. The purpose for which he 
was taken to police headquarters (rather than merely booked 
at a police precinct) was interrogation--the very procedure 
forbidden by Mallory. This case,therefore, does not come 
within the rule which permits to be adduced a prompt and 
spontaneous confession--one blurted out upor arrest and 


before any opportunity for commitment. United States v. 


Mitchell, 322 U.S. 65; Perry v. United States, 102 App. 


D.C. 315; 253 F.2d 337 (where appellant said nothing after 
arrival at headquarters) Lockley v. United States, 106 
App. D.C. 163, 270 F.2d 915 (where an oral confession was 
made within 15 minutes of the arrest). 

Appellant objected to the admission of the 
confession at the trial, on the ground that the confession 
was coerced (J.A. 45-46) and the further ground that there 
were discrepancies in certain carbon copies of the confession 
(J.A. 171). The Mallory point was not specifically raised. 


But either court will notice "Plain errors or defects 


affecting substantial rights * * * although they were not 


brought to the attention of the court", Criminal Rule 52(¢b), 


or that aside, this was so basic an oversight that failure 
to raise the point constitutes Genial of the effective 
assistance of counsel, as we set out below in this and other 


circumstances. 
| 


III. Confessions of accomplices, containing 
material so prejudicial to appellant that limiting instruc- 
cure 
tions could not oieee the error, were improperly admitted 


in evidence and laid before the jury. 
The confessions of one Queen and one Simms were 
admitted in evidence to impeach their oral testimony. Queen 
had implicated appellant's co-defendant Sawyer] (though not 
appellant) in a signed confession; yet he had told the police 
and the grand jury that Sawyer, the co-defendant, was in on 
the robbery of the High's Store. J.A. 27-28. | Since he had 
testified at the trial that neither Sawyer nor appellant were 
present at the robbery (J.A. 28) participation in which robber,’ 
he admitted, and had also testified that his second confession 
was "forced" (J.A. 100), his earlier confession naming Sawyer 
was admittedin evidence for the limited purpose of impeachment , 
Gov. Ex. No. 4. J.A. 217-218. Although the/court stated 


it would permit the prosecution to cross-examine the witness 


Queen only on those parts of his statement which were 
asserted to contradict what he had testified to (J.A. 102), 
the entire statement was jntroduced in evidence and later 
laid before the jury (J.A. 213)--all without any notice of 
the fact that appellant was not involved in the confession. 

But far beyond this went the confession of Simms. 
His confession was a cynical, bragging account of the notorious 
juvenile gang, the LeDroit Ramblers. J.-A. 218-222. It 
claimed (J.A. 222) that "I guess we got about 80 or 90 
hustles to our credit since I joined the club in August of 
1960." Only the smallest fraction of the confession, @ short 
paragraph at the bottom of J.A. 220, related to the High's 
Store robbery in question; and though it went unnoticed at 
the trial, that confession did not name appellant, but only 
his co-defendant Sawyer. Yet, as we have shown in the 
statement of facts, there were repeated references in the 
trial to the LeDroit Ramblers--as if members of that notorious 
juvenile gang were on trial--and this confession could only 
be regarded as inflammatory to the highest degree. 

While the court cautioned the jury that the only 
purpose of that kind of evidence was to show how much weight 


or credibility could be given to the exculpatory statements 


of Queen and Simms (J.A. 101, 109, 112), the nature of these 


lurid statements--particularly that of Simms--was such that 


it could not but inflame tne jury. While piously enough 
only reference to the particular robbery was elicited in 
testimony, nevertheless the entire confessions |were sent 
to the jury upon its demand. Thereby any precautionary 
instructions (relating only to the offenses charged) were 
vitiated. Spread at large before the jury was/a record of 
many, many offenses. Culwell v. U.S., 194 F.2d 808 (C.A.5). 
While this went unobjected to at the trial, it 
is aS in the case of the preceding item, @ “plain error 
or defect affecting substantial rights" within the meaning 
of Criminal Rule 52(b). That point aside, failure to 
object was so basic an oversight that appellant was denied 


the effective assistance of counsel, as we develonv below. 


IV. Appellant was denied a fair tyQjl because 


of repeated reference to a notorious juvenile |gang, the 


LeDroit Ramblers, of which appellant was neither shown to 
be a member, tried for being 2 member, nor otherwise 


associated. 


As partly set forth in the preceding point, there 


were repeated references during the trial to the notorious 
juvenile gang, the LeDroit Ramblers. J.A. 135; 153; 167. 
The confession of Simms, the self-proclaimed secretary of 
the "club", was replete with bragging accounts of its 


accomplishments, its organization and the like. Gov. Ex. 


218-222. All of this went before the jury. Overlooked 
was appellant's denial in the very confession relied on 

for his conviction that he was a member of the organization 
(J.A. 215), and that no effort whatever was made either 

to try him for membership or even to establish that he 

was a member. Judge Keech, in the collateral case to which 
reference has been made, was convinced that appellant was 
“one of the Park Ramblers” and said that other mombers were 
given the same sentence he was giving appellant.* With 
that setting of the stage, the court below announced that 
"the court will take the same action in this case that Judge 
Keech took this morning." J.A. 238. Thereupon, he imposed 
a penitentiary sentence of three to nine years. 

As a resuit, there can be no question of the 
prejudice of the court and jury as a result of the repeated 
references to the LeDroit Ramblers. That there was no 
objection to these references, or to sending to the jury 


the lurid account of Simms (Gov. Ex. 5) is, as in the case 


of the preceding items, nonetheless "plain error or defect 


affecting substantia] gights" which this court may act upon. 


*No. 16,773, J.A. 8. 


Criminal Rule 52(b). As in the two preceding situetions, 
quite apart from the plain error, failure tc object was 
so basic an oversight that appellant was denied! the 


effective assistance of counsel--as we next devéiop. 


Vv. Alternatively, if failures to coject can be 
used to thwart review on the merits of points II, III, or 
IV, defendant was denied the effective assistance of 
counsel. 

Although appellant, after arrest without a warrant, 
was taken to headquarters for the very purpose of interrogation 
which actually yielded a"confession", all in flat defiance 
of the rule in the Mallory case, and was not charged or 
accorded a preliminary hearing until the following dzy, yet 
bis court-appointed attorney failed to object on that ground 
despite that the ruling of the Mallory case is |wisoly known 
to the bar and to the public. Objection to the edmission of 
the confession into evidence was made on other grounds, 
though those grounds scarcely seem available in an appellate 
court where the issues were ruled on the facts below. Not 


only that, but confessions of accomplices were | admitted, 


and, especially in the case of the confession of Simms, 


placed in the hands of the jury--a lurid accourt of 80 or 


90 robberies by a juvenile gang which could not but appeal 


to the passion and prejudice of the jury--all of which 
went unobjected to. Counsel did not even point out that 
the confessions of Queen and Simms did not even name 
appellant.* On the contrary, trial counsel for appellant 
actually invited the jury to look at the exhibits! J.A. 194. 
Objection to the repeated reference to the juvenile gang 
likewise went unobjected to. Even on his resentence the 
tragedy of missteps of counsel haunted appellant--and learned 
counsel (Hon.' Charles B. Murray) felt called upon to state 
the shortcomings of counsel when he realized the harm he 
had inflicted’ by following a prosecution request to file a 
motion without consulting appellant. Said Mr. Murray, 
“those motions were filed without his being consulted and 
without his authority. * * * I acted impulsively and without 
reflection, as I have said, without consulting the defendant." 
J.A. 240. 

Now multiple failures, including failure to object, 
have been taken by this Court to establish lack of that 


effective assistance of counsel which is required by the 


Constitution. Jones v. Huff, 80 U.S. App. D.C. 254, 152 


F.2d 14. While some individuals took the semantic and 


philosophical reexamination by this Court of the doctrine 


eT EEE EERO 


* The four confessions were consistent only as to the state- 
ment that there were four members of the group perpetrating 
the robbery and as to the participation of Simms and Queen. 
Yet the confessions taken together name either six or seven 
individuals as involved: 


of effective assistance to have watered down the availability 


of the point (Mitchell v. United States, 104 U 


57, 259 F.2d 787), still this Court reaffirmed 


.S. App. D.C. 


the rule of 


| 
Jones v. Huff at that time, saying (259 F.2d at page 791)-- 


"We find no case in which anothe 


r federal 


court has gone as far in granting relief upon allega- 
tions of incompetence of counsel as we went in Jones 
v. Huff. There it was alleged that counsel failed 


to cbhject to a coerced confession, failed 
poena known witnesses for the defense, fa 
call a handwriting expert on a charge of 


to sub- 
iled to 
orgery, 


and failed to offer a sample of handwriting though 


a juror requested it. We held that if cou 


nsel had 


in fact failed in all those respects the accused 
had not had a trial in any real sense. We adhere 


to the rule we there laid down. * * *" 


Where the case cannot be regarded as 


a strong one-- 


and here the conviction depending solely on the questionable 


confession of appellant was certainly not a strong one--it 


is established that effective assistance of counsel becomes 


much more important and is watched with great jealousy by 


the courts. Glasser v. United States, 315 U.S 


+ 60, 67. 


Reversal because there was ineffective assistance 


sf counsel exalts justice above the occasional 


lapses --or 


even aggregation of lapses, as we have here--which even the 


most competent and respected lawyer will inevitably make at 


some times in his career. The lapse of the particular lawyer 


can be understood, since he is human, and may cast no 


reflection on him. But if justice were served 


» those lapses 


must not be borne by the accused, the person for whose benefit 


justice has decreed the effective assistance of counsel. 


Those errors here should not be borne by an 18-year old 


enmeshed with the law. 


CONCLUSION 
The judgment below should be reversed. Either 
the earlier sentence of appellant of June 30, 1961, should 
be corrected by striking therefrom the provision for a 
minimum, or the case should be remanded for a new trial. 


Respectfully submitted, 


John W. Cragun 
1616 H Street, N.W. 
Washington 6, D. C. 
February 13, 1962 
Attorney for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 

(1) Where the evidence discloses that (a) appellant was 
arrested on the basis of statements made by two accomplices 
implicating him in a robbery, (b) he confessed minutes after 
arriving at the police station, and (c) his confession was being 
reduced to writing within ten to fifteen minutes after his ar- 
rival, was it error to admit the written confession into evidence 
particularly when no objection was raised as to the admission 
other than that it was involuntary? 

(2) Did the trial court abuse its sound judicial discretion in 
allowing the government to introduce prior inconsistent state- 
ments of defense witnesses, not co-defendants, for the limited 
purpose of attacking the witness’ credibility where (a) ex- 
tensive cautionary instructions were given to the jury explain- 
ing the sole purpose for which these documents had been in- 
troduced, (b) no objection was taken to the use of these prior 
statements, and (c) no reference to appellant was contained 
in the statements? 

(3) Where no objection was taken to the prosecutor’s refer- 
ence to the LeDroit Ramblers, a youth gang, did such refer- 
ences contain plain error or defect affecting substantial rights 
within the meaning of Rule 52(b), Fed. R. Crim. P. not cured 
by the trial court’s instructions? 

(4) Was it error for the District Court to vacate as illegal 
the original sentence under the Youth Corrections Act when 
it was agreed by all the parties that the imposition of a mini- 
mum period of commitment, as required in the original sen- 
tence, was contrary to the provisions of the Act? 

(5) After vacating as illegal the original sentence under the 
Youth Corrections Act, did the District Court have the power 
to impose a commitment under the provisions of 24 D.C.C. 


(09) 
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§ 203, the indeterminate sentence law, when this alternative 
had been open to it at the time of the original sentencing? 

(6) Is a sentence for a period of three to nine years under 
the indeterminate sentence law, 24 D.C.C. § 203, more severe 
than a sentence under the Youth Corrections Act for the same 
period of time? 

(7) Was appellant denied effective assistance of counsel 
because his trial counsel failed to raise a Mallory objection 
when the validity of such an objection was questionable and 
because his trial counsel did not object to the introduction of 
statements which contained no reference to appellant? 


Statutes involved 
Federal rules of criminal procedure 
Summary of argument 


Argument. 
1. Appellant had a fair trial 


A. In the absence of a Mallory objection at time of trial 
appellant may not raise such objection on appeal, 
and even if an objection based on Mallory had 
been raised it would not have been sustained - - . ~ 

B. The trial court did not abuse its discret ion in admit- 
ting prior inconsistent statements of defense wit- 
nesses for impeachment purposes, particularly 
where no objection was preserved and where the 
statements contained no material which implica- 
ted the appellant 

C. The references to the LeDroit Park Ramblers does 
not constitute error affect ing substantial rights... 

Il. The District Court committed no error in imposing sen- 
tence. . ------- 22 nner 

A. Appellant’s original conviction was properly vacated 
as illegal and upon resentencing the lower court 
had open to it the same alternatives as existed at 
the time of the original sentence 

B. The sentence imposed was not more severe than the 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,637 


Ear TATUM, APPELLANT 
v. 
Unrrep Stares oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment, filed on March 6, 1961 in the District Court, 
charged appellant and four other defendants with one count of 
robbery, 22 D.C.C. § 2901. (J.A. 3-4) On March 10, 1961, 
he entered a plea of not guilty. (J.A. 4) Trial by jury of 
appellant, and his co-defendant, Elwood Sawyer, commenced 
on April 20, 1961.* Thereafter, the jury found both appellant 
and Sawyer guilty as charged. (J.A. 212) No appeal was 
taken from this judgment. 

Based on all the evidence adduced at trial, it is clear that 
the following occurred: At about 10:00 p.m. on December 30, 
1960, three young men entered and at gun-point robbed the 

ivh’s Ice Cream Store located at 1601 Eleventh Street, North- 
west, in the District of Columbia. While one of the men held 
a gun on the two store employees, another came around the 

4On motion of the Government the charge was dismissed as to the three 
other defendants, Griffin, Simms, and Queen. 
(1) 


9 
“ 


counter, opened the cash register and removed approximately 
forty-four dollars. The three youths then left. 

On the morning of Sunday, January 22, 1961, Wilbur Queen 
and Thomas Simms were apprehended after committing 
another, unrelated, robbery. In the process of confessing to 
this later holdup * Queen and Simms admitted participation in 
the December 30, 1960 robbery of the High’s Ice Cream Store. 
They advised the police that appellant and Elwood Sawyer 
were also involved in this earlier robbery. On the basis of this 
information, the police arrrested appellant and Sawyer. (J.A. 
38-39) At trial the defense counsel requested a hearing out of 
the presence of the jury “to determine the admissibility” of con- 
fessions made by the two defendants. The defense contended 
“that the confessions were obtained under coerced circum- 
stances”. (J.A. 6) After hearing, the court denied the 
motion to suppress the confessions. (J.A. 46) However, at 
that time the Government agreed to delete a portion of appel- 
lant’s confession which referred to another robbery, in which 
hehad participated. (J.A. 48-49) 


THE TRIAL 


In support of the Government’s position that appellant had 
been a participant in the High’s robbery on December 30, 1960, 
the following evidence was elicited: Mary Body who was em- 
ployed at the High’s store on Eleventh Street, Northwest, on 
the night of December 30, 1960, described the robbery of that 
date. (J.A. 50-51) She testified that she was able to look 
at the boy who held the gun and the boy who took the money 
from the cash register, but not at the third youth in the store. 
(J.A. 50, 55) At approximately 5:00-6:00 p.m., on January 
22, 1961, she went to the Robbery Squad Room at the request 
of the Metropolitan Police Department. There she identified 
Sawyer, but was unable to identify appellant. (J.A.52) She 
testified, however, that appellant identified her as the lady at 
“Eleventh and High” and said that “she was coming from the 
back with a pail of water”. (J.A. 53-54) This was an accu- 


7? Queen and Simms pleaded guilty to the holdup of January 22, 1961. 
See Crim. No. 141-61. 
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rate description of Mrs. Body’s activities at the time of the 
robbery. (J.A. 50, 54) This testimony was corroborated by 
the testimony of Detective Mark Gray who was present in the 
Robbery Squad Room. (J.A. 65) 

Joan Smith was also present at High’s during the time of 
the robbery. She corroborated Mrs. Body’s testimony as to the 
circumstances of the robbery, but was unable to identify any 
of the participants. (J.A. 59) 

Appellant was arrested at his home at about 2:20 p.m. on 
January 22, 1961, and arrived at the Robbery Squad Room 
about ten minutes later, or approximately 2:30 p.m. (J.A. 60, 
69, 72) 

Detective Blancato testified that he began typing appellant’s 
statement at “2:40 p.m., Sunday, January 22, 1961.” (J.A. 69) 
This was about ten or fifteen minutes after appellant arrived at 
the Robbery Squad Room. Prior to appellant's signing the 
statement, Detective Blancato testified that he “would go over 
each word on each line with him {appellant}. I would read 
aloud and he read it to himself and then he signed it.” (JA. 
70) Detective Blancato testified that the statement was freely 
and voluntarily given, without inducements. threats or coercion, 
and after appellant had been warned of his “constitutional 
rights.” (J.A.70) In this confession appellant admitted par- 
ticipating as the “Jookout” man in the robbery at High’s. The 
confession was introduced into evidence (J.A. 70, 214-215) 
and read tothe jury. (J.A. 80-81) 

Detective Douglas M. Smith testified that on January 23, 
1961, between 11:15 and 11:50 a.m. appellant was brought be- 
fore 2 U.S. Commissioner. (J.A. 81, 86) At this hearing the 
Commissioner advised appellant and the codefendant “that 
they did not have to make any statement and that any state- 
ment that was made by them could be used against them at 
this or any other hearing.” (J.A. 130) Detective Smith testi- 
fied that at this hearing neither appellant or his codefendant 
testified. However, Sawyer admitted his guilt during the hear- 
ing and appellant, in response to Sawyer’s admission of guilt 
said: “he [appellant] had planned the robbery at 1601 Eleventh 
Street; that he had received a portion of the proceeds of the 
crime, to wit, $10.00.” The police officer testified further that 
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appellant denied his presence at the site of the robbery and that 
he did not know why he told the other officer that he acted as a 
look-out.(J.A. 84) Detective Smith’s testimony was corrob- 
orated by Detective Paul H. Meyerhoeffer, who was present 
at the hearing before the Commissioner. (J.A.88) 


THE CASE FOR THE DEFENSE 


Wilbur Queen was called and he testified that he had par- 
ticipated in the robbery of the High’s store, but that appellant 
was not at High’s on the night of the robbery. (J.A. 98, 104) 
He also testified that appellant had not planned the robbery. 
(J.A. 104) 

Thomas J. Simms, Jr., testified that he did not hear appel- 
lant make any statement to Mrs. Body when she was in the 
Robbery Squad Room, (J.A. 113) and that appellant was not 
involved in the High’s robbery. (J.A.115) He further testi- 
fied that he never told the police or the grand jury that appel- 
lant was with him on thisrobbery. (J.A.115) 

Commissioner Sam Wertlab testified that appellant did not 
testify at the time of the hearing in his office and that he had 
no independent recollection of appellant saying anything at 
that time. (J.A.130) He testified that it was his recollection 
that Sawyer said that he “cased the job,” but he could not say 
that the statement was not made by appellant. (J.A. 131) 

Roy Tatum, appellant’s brother, testified that he was ar- 
rested on Sunday morning and, after being beaten, told the 
police that his brother had been involved in robberies. (J.A. 
134-135) 

Appellant testified in his own behalf. He denied any com- 
plicity in the High’s robbery (J.A. 147), stating that he had 
spent the entire evening in the American Bar and Grill. (J.A. 
146) He testified that after his arrest and subsequent refusal 
to confess he was handcuffed, threatened with beatings worse 
than those administered to his brother, taken upstairs and 
beaten. (J.A. 143-144) After being beaten, he testified that 
he was forced to submit to a lie detector test. (J.A.144) Ap- 
pellant further testified that he was then taken back to the 
Robbery Squad Room where he signed a sheet of paper which 
was blank except for the top portion which contained his name, 
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address, date and place of birth. He denied having talked to 
Mrs. Body in the Robbery Squad Room, making any statement 
to the police or making any statement in the office of the Com- 
missioner. (J.A. 145, 151, 152) 

Upon rebuttal, it was the emphatic testimony of every 
Government witness that appellant had not been abused or 
physically maltreated. (Captain Nunzio Bonaccorsy: J.A. 
154; Mary Body: J.A. 156; Detective Robert Caldwell: J.A. 
166; Detective Mark Gray: J.A. 167; Detective Louis Blan- 
cato: J.A. 176) 

In the course of cross-examining appellant’s witnesses, 
Queen and Simms, the Government asked the witnesses 
whether they previously had made statements concerning the 
High’s robbery. Both admitted that they had. (J.A. 100, 
110, 112) These statements were shown to the witnesses, 
(J.A. 101, 112) and the testimony elicited that their present 
testimony was contradictory to these prior statements. (J.A. 
102,112) The trial court cautioned the jury that these prior 
inconsistent statements were “not offered as proof of the sub- 
stantive facts” contained in the statement, but were limited 
to an attack on the credibility of the witnesses. (J.A. 101, 
109, 112, 137) The court further cautioned the prosecution 
that it would permit cross-examination of the witnesses only 
on those “parts of the statement([s] which you claim contradict 
what was said on the stand.” (J.A. 102, 159) No objection 
was made as to the use or introduction of these exhibits into 
evidence. (J.A. 159, 161) When the prosecution indicated a 
desire to read the specific, contradicted portion of one state- 
ment to the jury, (J.A. 159) trial counsel for appellant asked 
that the entire statement be read to the jury so that he could 
argue that there was no mention of appellant init. (J.A. 160) 


SENTENCE 


On June 30, 1961, appellant appeared in open court and was 
committed to the custody of the Attorney General under the 
provisions of Section 5010(c), Federal Youth Corrections Act, 
for a period of three to nine years, sentence to run concurrently 
with a similar sentence imposed on appellant in Crim. No. 146— 
61. (J.A. 225) No appeal was taken from this sentence. 
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A motion to correct sentence was filed on July 13, 1961, 
by appellant’s counsel, the Legal Aid Bureau. (J.A. 226) 
The filing of this motion was apparently at the request of the 
United States Attorney’s office, and was made without con- 
sultation with appellant. (J.A. 239-240) On the same date 
a motion was filed to correct the sentence in Crim. No. 146-61. 
(J.A. 234) The ground for the motion in each case was that 
Section 5010(c) makes no provision for the imposition of a 
minimum sentence. (J.A. 226) A memorandum filed in sup- 
port of this motion requested the court to correct the illegal 
sentence by resentencing the appellant in conformity with 
Section 5010. (J.A. 233) When the motion was brought on 
for hearing. the appellant requested leave to withdraw the 
motion. (J.A.233) Appellee objected to the withdrawal and 
the District Court denied this request. (J.A. 233-234) At 
the hearing, appellee, noting that it had filed a memorandum 
in Crim. No. 146-61, stated that it was the belief of the United 
States that the court could correct the sentence by striking the 
minimum sentence requirement or by resentencing under Sec- 
tion 203, Title 24, District of Columbia Code. (J.A. 234-235) 
The District Court in Crim. No. 146-61 had adopted the latter 


course in correcting the sentence which it had originally im- 
posed. The court in this case vacated the original sentence and 
imposed a sentence for the same period of years under the 
provisions of 24 D.C.C. § 203, sentence to run concurrently 
with that imposed in Crim. No. 146-61. 

On August 11, 1961, the District Court granted appellant 
leave to appeal without prepayment of costs. (J.A. 245) 


STATUTES INVOLVED 
FEDERAL YOUTH CORRECTIONS ACT 


Title 18. United States Code, Section 5006, provides: 
Definitions as used in this chapter— 


(b) “Division” means the Youth Correction Division 
of the Board of Parole; 
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(e) “Youth Offender” means a person under the age 
of twenty-two years at the time of conviction ; 

(f) “Committed Youth Offender” is one committed 
for treatment hereunder to the custody of the Attorney 
General pursuant to Section 5010(b) and 5010(c) of this 
chapter; 

(g) “Treatment” means corrective and preventive 
guidance and training designed to protect the public 
by correcting the anti-social tendencies of youth 
offenders; 

(h) “Conviction” means the judgment on a verdict 
or finding of guilty, a plea of guilty, or a plea of nolo 
contendere. 


* * ° * * 


Title 18, United States Code, Section 5010, provides: 


Sentence— 

(a) If the court is of the opinion that the youth of- 
fender does not need commitment, it may suspend the 
imposition or execution of sentence and place the youth 
offender on probation. 


(b) If the court shall find that a convicted person is a 
youth offender, and the offense is punishable by im- 
prisonment under applicable provisions of law other 
than this subsection, the court may, in lieu of the penalty 
of imprisonment otherwise provided by law, sentence the 
youth offender to the custody of the Attorney General 
for treatment and supervision pursuant to this chapter 
until discharged by the Division as provided in Section 
5017 (c) of this chapter; or 

(c) If the court shall find that the youth offender 
may not be able to derive maximum benefit from treat- 
ment by the Division prior to the expiration of six years 
from the date of conviction it may, in lieu of the penalty 
of imprisonment otherwise provided by law, sentence 
the youth offender to the custody of the Attorney Gen- 
eral for treatment and supervision pursuant to this chap- 
ter for any further period that may be authorized by 
law for the offense of offenses of which he stands con- 
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victed or until discharged by the Division as provided 
in Section 5017(d) of this chapter. 

(d) If the court shall find that the youth offender 
will not derive benefit from treatment under subsection 
(b) or (c), then the court may sentence the youth of- 
fender under any other applicable penalty provision. 

(e) If the court desires additional information as to 
whether a youth offender will derive benefit from treat- 
ment under subsections (b) or (c) it may order that he 
be committed to the custody of the Attorney General 
for observation and study at an appropriate classifica- 
tion center or agency. Within sixty days from the date 
of the order, or such additional period as the court may 
grant, the Division shall report to the court its findings. 

Title 18, United States Code, Section 5011, provides: — 
Treatment— 

Committed youth offenders not conditionally released 
shall undergo treatment in institutions of maximum se- 
curity, medium security, or minimum security types, 
including training schools, hospitals, farms, forestry and 
other camps, and other agencies that will provide the 
essential varieties of treatment. The Director shall 
from time to time designate, set aside, and adapt institu- 
tions and agencies under the control of the Department 
of Justice for treatment. Insofar as practical, such in- 
stitutions and agencies shall be used only for treatment 
of committed youth offenders, and such youth offenders 
shall be segregated from other offenders, and classes of 
committed youth offenders shall be segregated according 
to their needs for treatment. 


Title 18, United States Code, Section 5012, provides: 
Certificate as to availability of facilities— 

No youth offender shall be committed to the Attorney 
General under this chapter until the Director shall 
certify that proper and adequate treatment facilities and 
personnel have been provided. 


* * * * 
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Title 18, United States Code, Section 5014, provides: 
Classification studies and reports— 

The Director shall provide classification centers and 
agencies. Every committed youth offender shall first 
be sent to a classification center or agency. The classi- 
fication center or agency shall make a complete study of 
each committed youth offender, including a mental and 
physical examination to ascertain his personal traits, 
his capabilities, pertinent circumstances of his school, 
family life, any previous delinquency or criminal experi- 
ence, and any mental or physical defect or other factor 
contributing to his delinquency. In the absence of ex- 
ceptional circumstances such study shall be completed 
within a period of thirty days. The agency shall 
promptly forward to the Director and to the Division a 
report of its findings with respect to the youth offender 
and its recommendations as to his treatment. At least 
one member of the Division shall, as soon as practicable 
after commitment, interview the youth offender, review 
all reports concerning him, and make such recommenda- 
tions to the Director and to the Division as may be 
indicated. 

* * * * * 


Title 18, United States Code, Section 5015, provides: 


Powers of Director as to placement of youth offenders— 

(a) On receipt of the report and recommendations 
from the classification agency the Director may— 

(1) recommend to the Division that the committed 
youth offender be released conditionally under super- 
vision ; or 

(2) allocate and direct the transfer of the committed 
youth offender to an agency or institution for treatment; 


or 

(3) order the committed youth offender confined and 
afforded treatment under such conditions as he believes 
best designed for the protection of the public. 

(b) The Director may transfer at ary time a com- 
mitted youth offender from one agency or institution to 
any other agency or institution. 
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Title 18, United States Code, Section 5016, provides: 


Reports concerning offenders— 

The Director shall cause periodic examinations and 
re-examinations to be made of all committed youth of- 
fenders and shall report to the Division as to each such 
offender as the Division may require. United States 
probation officers and supervisory agents shall likewise 
report to the Division respecting youth offenders under 
their supervision as the Division may direct. 


Title 18, United States Code, Section 5017, provides: 


Release of youth offenders— 

(a) The Division may at any time after reasonable 
notice to the Director release conditionally under super- 
vision a committed youth offender. When, in the judg- 
ment of the Director, a committed youth offender should 
be released conditionally under supervision, he shall so 
report and recommend to the Division. 

(b) The Division may discharge a committed youth 
offender unconditionally, at the expiration of one year 
from the date of conditional release. 

(c) A youth offender committed under Section 5010 
(b) of this chapter shall be released conditionally under 
supervision on or before the expiration of four years 
from the date of his conviction and shall be discharged 
unconditionally on or before six years from the date of 
his conviction. 

(d) A youth offender committed under Section 5010 
(c) of this chapter shall be released conditionally under 
supervision not later than two years before the expira- 
tion of the term imposed by the court. He may be dis- 
charged unconditionally at the expiration of not less 
than one year from the date of his conditional release. 
He shall be discharged unconditionally on or before the 
expiration of the maximum sentence imposed, computed 
uninterruptedly from the date of conviction. 

(e) Commutation of sentence authorized by any Act 
of Congress shall not be granted as a matter of right 
to committed youth offenders but only in accordance 
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with the rules prescribed by the Director with the ap- 
proval of the Division. 


Title 18, United States Code, Section 5018, provides: 


Revocation of division orders— 

The Division may revoke or modify any of its previous 
orders respecting a cornmitted youth offender except an 
order of unconditional discharge. 


Title 18, United States Code, Section 5019, provides: 


Supervision of released youth offenders— 

Committed youth offenders permitted to remain at 
liberty under supervision or conditionally released shall 
be under the supervision of United States probation of- 
ficers, supervisory agents appointed by the Attorney 
General, and voluntary supervisory agents approved by 
the Division. The Division is authorized to encourage 
the formation of voluntary organizations composed of 
members who will serve without compensation as volun- 
tary supervisory agents and sponsors. The powers and 
duties of voluntary supervisory agents and sponsors shall 
be limited and defined by regulations adopted by the 
Division. 

Title 18, United States Code, Section 5020, provides: 
Apprehension of released offenders— 

If, at any time before the unconditional discharge of 
a committed youth offender, the Division is of the opin- 
ion that such youth offender will be benefited by fur- 
ther treatment in an institution or other facility any 
member of the Division may direct his return to cus- 
tody or if necessary may issue @ warrant for the appre- 
hension and return to custody of such youth offender 
and cause such warrant to be executed by a United States 
probation officer, an appointed supervisory agent, & 
United States marshal, or any officer of a Federal penal 
or correctional institution. Upon return to custody, such 
youth offender shall be given an opportunity to appear 
before the Division or a member thereof. The Division 
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may then or at its discretion revoke the order of condi- 
tional release. 


Title 18, United States Code. Section 5021, provides: 


Certificate setting aside conviction— 

Upon the unconditional discharge by the Division of a 
committed youth offender before the expiration of the 
maximum sentence imposed upon him, the conviction 
shall be automatically set aside and the Division shall 
issue to the youth offender a certificate to that effect. 

Title 18, United States Code, Section 5024, provides: 
Where Applicable— 

This chapter shall apply in the continental United 
States including Alaska, and to youth offenders con- 
victed in the District of Columbia of offenses under any 
law of the United States not applicable exclusively to 
such District, and to other youth offenders convicted in 
the District to the extent authorized under Section 5025. 

Title 18, United States Code, Section 5025, provides: 
Applicability to District of Columbia prisoner— 

The District of Columbia is authorized either to pro- 
vide its own facilities and personnel or to contract with 
the Director for the treatment and rehabilitation of 
committed youth offenders convicted of offenses under 
any law of the United States applicable exclusively to 
the District. Wherever undergoing treatment such 
committed youth offenders shall be subject to all the 
provisions of this chapter as though convicted of of- 
fenses not applicable exclusively to the District. 


cd ° * * od 


FEDERAL RULES OF CRIMINAL PROCEDURE 
Rote 5 
PROCEEDINGS BEFORE THE COMMISSIONER 


(a) Appearance before the Commissioner. An 
officer making an arrest under a warrant issued upon 
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a complaint or any person making an arrest without a 
warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, 
acomplaint shall be filed forthwith. 


* * * * * 
Rute 35 
CORRECTION OR REDUCTION OF SENTENCE 


The court may correct an illegal sentence at any time. 
The court may reduce a sentence within 60 days after the 
sentence is imposed, or within 60 days after receipt by 
the court of a mandate issued upon affirmance of the 
judgment or dismissal of the appeal, or within 60 days 
after receipt of an order of the Supreme Court denying 
an application for a writ of certiorari. 


* * * * * 
Rue 52 


HARMLESS ERROR AND PLAIN ERROR 


(a) Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights shall 
be disregarded. 

(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


Title 22. District of Columbia Code, Section 2901, provides: 


Robbery— 

Whoever by force or violence, whether against resist- 
ance, sudden or stealthy seizure or snatching, or by put- 
ting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suf- 
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fer imprisonment for not less than six months nor more 
than fifteen years. 


Title 24, District of Columbia Code, Section 203, provides: 


Imposition of indeterminate sentences authorized—in 
life and death sentences— 

(a) Except as provided in subsections (b) and (c), 
in imposing sentence on a person convicted in the dis- 
trict of Columbia of a felony, the justice or judge of the 
court imposing such sentence shall sentence the person 
for a maximum period not exceeding the maximum 
fixed by law, and for a minimum period not exceeding 
one-third of the maximum sentence imposed, and any 
person so convicted and sentenced may be released on 
parole as herein provided at any time after having 
served the minimum sentence. 


* * * * od 


SUMMARY OF ARGUMENT 
I 


A. Appellant may not raise an objection to the admission of 


his confession based on Mallory when no such objection was 
made in the District Court. The confession would have been 
admissible even had appellant raised a Mallory objection. He 
was arrested on a Sunday afternoon and within ten to fifteen 
minutes after his arrival at the Robbery Squad Room he orally 
confessed and the police started to reduce the statement to 
writing. Appellant was taken before a Commissioner on Mon- 
day morning where he again made an inculpatory statement. 
On this record there was no unnecessary delay within the mean- 
ing of Rule 5(a), Fed. R. Crim. P. 

B. It is clear that a witness may be impeached through the 
use of prior statements which contradict that witness’ testi- 
mony at trial. Here, the jury was carefully cautioned not to 
regard such statements as having any substantive, independent 
value. Appellant’s contention of error in these circumstances 
appears lacking in merit, particularly where no objection was 
taken to the use of these statements at trial, and where appel- 
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lant was not implicated by anything contained in the state- 
ment. 

C. The reference to the LeDroit Park Ramblers made dur- 
ing the course of the trial was not error. No objection was 
taken to these references. If any error did occur, it was cured 
by the comprehensive charge of the trial court; where the evi- 
dence of appellant’s guilt is so overwhelming, we submit that 
these remarks cannot constitute reversible error. 


I 


A. It is agreed that the Youth Corrections Act does not au- 
thorize the imposition of a sentence of an indeterminate term 
with a stated minimum and maximum. The sentence of June 
2, 1961, did not follow the letter of the applicable penalty 
statute; consequently, it was illegal. An illegal sentence should 
be set aside and a valid sentence imposed. In imposing @ valid 
sentence after vacation of an illegal sentence, whether the il- 
legal sentence was illegal in whole or in part. the court has avail- 
able to it all the alternatives that would exist upon an original 
sentencing. In such circumstances it may impose sentence 


without reference to the original sentence, even if this resulted 
in amore severe sentence being imposed. 

If the court has imposed a sentence which is within the limits 
of an applicable penalty provision, an appellate court may not 
review the exercise of that court’s discretion in imposing sen- 
tence under one statute rather than under an alternative 


statute. 

B. The sentence of July 28, 1961. was not more severe than 
that of June 2, 1961, because the period of commitment was the 
same and the available administrative remedies were solely 
within the discretion of the Director of the Federal Bureau of 
Prisons. In ascertaining the relative severity of the sentences 
imposed the court should not consider highly contingent ex- 
ercise of discretion. 

C. Even if appellant’s argument that the court should have 
eliminated only the illegal portion of the original sentence were 
to prevail, there was no error. The effect of the court’s action 
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was to eliminate a portion of the original sentence, although a 
different portion than that desired eliminated by appellant. 


Il 


Appellant had the effective assistance of counsel during the 
trial. The failure to object to the admission of certain evidence 
does not constitute a deprivation of effective assistance. nor will 
a court review questions of trial tactics and strategy. 


Appellant advances a number of grounds which he contends 
justify a reversal of the judgment of conviction and sentence of 
the District Court. We intend arbitrarily to divide these 
grounds into three general categories: One, errors which he 
alleges occurred during the course of the trial; two, errors which 
relate only to the sentence imposed after the filing of the Rule 
35 motion; and, three, the allegation that he was denied the 
effective assistance of counsel. We will deal with each in the 
order outlined above. 

Although we propose to discuss in detail the alleged trial 
errors, it is appellee’s position that these errors are not properly 
before this Court. Appellant did not appeal from the judg- 
ment of conviction and sentence of June 30, 1961. The motion 
under Rule 35, filed on July 13, 1961, did not reopen the merits 
of the judgment of conviction. It has been held without ex- 
ception that a motion under Rule 35 presupposes a valid con- 
viction and may not be used as a substitute for appeal. Green 
v. United States, 274 F. 2d 59 (1st Cir. 1960); Funkhouser v. 
United States, 260 F. 2d 86 (4th Cir. 1958); cert. denied, 358 
US. 940 (1959); Cook v. United States, 171 F. 2d 567 (ist 
Cir. 1948), cert. denied, 336 U.S. 926 (1949). However, in 
light of the invitation of the District Court (J.A. 241) and 
the action of this Court in Hayes v. United States, 102 US. 
App. D.C. 1, 249 F. 2d 516 (1957), where the Court, in a similar 
situation, did look to the underlying judgment and upheld the 
conviction, we feel constrained to address ourselves to the 
merits of the appellant’s contentions concerning errors at trial. 
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I. Appellant had a fair trial 


A. In the absence of a Mallory objection at time of trial appellant may not 
raise such objection on appeal, and even if an objection based on Mallory 
had been raised it would not have been sustained 


Appellant contends that his written confession was the prod- 
uct of an illegal detention in violation of the rule set forth in 
Mallory v. United States, 354 U.S. 449 (1957). This conten- 
tion is without merit. No objection to its admission based 
on Mallory was ever raised in the District Court, and had it 
been raised it would not have prevailed. 

As appellant admits (Br. 20), the record shows that the 
only objection addressed to the introduction of appellant’s 
written confession was that such confession was involuntary.” 
(J.A. 6,46) Hence, the appellant did not preserve an objec- 
tion to the confession on the ground that it was the product of 
an illegal detention and that it was therefore inadmissible 
under the doctrine of Mallory, supra. It has been held that 
the failure to make an objection based on Mallory at time of 
trial constitutes a bar to appellant's raising such an objection in 
the Court of Appeals. United States v. Ladson, 294 F. 2d 535, 
538-539 (2d Cir. 1961). We believe that the leck of proper 
objection on this point, when considered with the oral state- 
ments made by appellant in the presence of Mrs. Body and at 
the hearing before the Commissioner “could well afford grounds 
for disregarding” the Mallory contention here, where the evi- 
dence of guilt is so strong.‘ Perry v. United States, 102 U.S. 


* An objection was raised as to discrepancies in certain carbon copies of 
the confession, but appellant does not raise that issue on appeal. 

Also, it is not seriously contended on this appeal that appellant’s con- 
fession was coerced. At all events, the trial court granted the defense’s 
request for a preliminary heuring on the question of the voluntariness of the 
confession, listened to the testimony, and on the basis of this hearing 
determined that there was evidence fronr which the jury could properly 
conclude that the confession was voluntary. Cf. Wright v. United States, 
102 U.S. App. D.C. 36, 250 F. 2d 4 (1957). There was ample testimony to 
support this denial of the motion to suppress; (see J.A. 34, 40) and, this 
testimony was brought out once again at trial. The jury was properly 
instructed that if they found that this confession was “obtained by duress, 
threats, or coercion, or by force, as a result of a beating, or as the result 
of an inducement” it must be rejected and disregarded by them. (J.A. 206) 

‘Appellant states, and relies heavily on his assertion, that the written 
confession formed the “sole ground for his conviction”. (Br. 15,20) Such 
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App. D.C. 315, 316, 253 F. 2d 337, 338 (1957). cert. denied, 356 
US. 941 (1958). 

Appellant, in an attempt to avoid the thrust of this authority, 
argues that the admission of this confession was “plain error” 
and this Court is empowered to notice such error even though 
no objection was taken in the District Court. Rule 52(b) Fed. 
R. Crim. P. We agree that an appellate court has power to 
notice plain error when it occurs and substantial rights are af- 
fected, but we contend that in this case no error occurred in 
admitting his confession into evidence. If trial counsel had 
raised a Mallory objection, such objection would not have been 
sustained. The facts of this case demonstrate beyond per- 
adventure that the written confession was not obtained as a re- 
sult of an illegal detention® and was admissible. 

Appellant was arrested at approximately 2:20 on a Sunday 
afternoon. He arrived at the Robbery Squad Room at about 
2:30 p.m. Within ten minutes appellant had orally confessed 
to his participation in the High’s robbery, and at 2:40 on that 
same afternoon Detective Louis Blancato started to reduce 
this oral statement to writing. (J.A. 69) There was no per- 
ceptible time lag from the moment of his arrival to the signing 
of the confession, and every minute is “thus accounted for by 
careful, painstaking, scrupulously proper police work.” Me- 
toyer v. United States, 102 U.S. App. D.C. 62, 64, 250 F. 2d 30, 
32 (1957). In the morning appellant was taken before the 


an assertion ignores the oral statement which appellant made in the 
presence of Mrs. Body and Detective Gray on January 22, 1961. (J.-A. 
53-54, 65) And the oral admission he made at the Commissioner’s hearing. 
(J.A. 84, 88) No objection was, or could have been taken to this testimony, 
Jackson v. United States, 109 U.S. App. D.C. 233, 285 F. 2d 675 (1960), cert. 
denied, 366 U.S. 94 (1961) ; Morgan v. United States, —— U.S. App. D.C. 
— , 294 F. 2d 911 (1961), and these, standing alone would have been suf- 
ficient to convict. 

® The District Court made a specific finding that the police had probable 
cause to make the arrest. (J.A. 62) This finding is amply supported by the 
evidence. The police acted upon the statements of two of his accomplices, 
both of whom implicated him in this robbery. (J.A. 38-39.) In any case, 
the question is, we submit, largely academic, for “confessions made while a 
defendant is under arrest are admissible in evidence if voluntarily made and 
if Rule 5, Federal Rules of Criminal Procedure, is not violated, whether the 
arrest was legal or illegal”. Smith v. United States, 103 U.S. App. D.C. 48, 
55, 254 P. 2d 751, 758 (1958), cert. denied, 357 U.S. 987 (1958). 
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Commissioner, where, as we have noted previously, he ad- 
mitted planning the robbery and sharing the loot, but denied 
the truth of the facts set forth in his written confession. It is 
in this light that we must view appellant’s contention that his 
written confession was inadmissible under the Mallory rule. 
We submit that there was no “unreasonable delay” prior to 
appellant’s preliminary hearing. He was arrested on a Sunday 
afternoon and brought before the Commissioner on Monday 
morning. It is a well settled fact that Rule 5(a), Fed. R. 
Crim. P., requires only that a person arrested without a war- 
rant be brought promptly before a commissioner during that 
official’s normal hours of availability. See e-g., United States 
v. Vita, 294 F. 2d 524, 529 (2nd Cir. 1961); Milton Mallory v. 
United States, 104 U.S. App. D.C. 66, 259 F. 2d 796 (1959) ; 
Lockley v. United States, 106 U.S. App. D.C. 163, 270 F. 2d 
915 (1959); Porter v. United States, 103 U.S. App. D.C. 385, 
258 F. 2d 685 (1958), cert. denied, 360 U.S. 906 (1959). This 
Court has had occasion recently to pass again on a situation 
similar to the case at bar. Turberville v. United States, 
US. App. D.C. —, —— F. 2d ——. (Nos. 16343, 16344, 
16392, decided February 1, 1962). The Court held: 


We think that ‘unnecessary delay’ within the mean- 
ing of Rule 5(a) and the Mallory case has not occurred 
when a defendant is arrested, brought to police head- 
quarters around midnight, begins to make a statement 
within thirty minutes thereafter, and is then taken be- 
fore a magistrate at 10 A.M., the same morning. 


Moreover, as noted above, the facts show that there was no 
unnecessary delay from the time of appellant’s arrest to his 
signing of the confession.° Therefore, even assuming arguendo 
that the night’s delay prior to his hearing was “unnecessary,” 
we submit that appellant’s confession was nevertheless admis- 


*“No court has yet held that a reasonable period of time elapsing between 
the occurrence of an oral confession and the time reasonably necessary to 
reduce it to writing for it to be signed is unnecessary delay and we are not 
prepared to do so now.” Goldsmith v. United States, 107 U.S. App. D.C. 
805, 318, 277 F. 2d 335, 343 (1960), cert. denied, 846 U.S. 863 (1960). 


‘631916—62—_-4 
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sible. As this Court said in Lockley v. United States, supra, 
918: 

A confession given during a period of necessary delay 
in arraignment is not inadmissible because that period 
was followed by a period of unnecessary delay. United 
States v. Mitchell, 322 U.S. 65 (1944). In the Mitchell 
case, as here, the prisoner confessed before the begin- 
ning of the period of unlawful detention, that is, before 
unnecessary delay in arraignment. The confession was 
held admissible. 


This principle pervades the entire breadth of post-Mallory 

decisions. See, e.g., Day v. United States, 108 U.S. App. D.C. 

200. 281 F. 2d 33 (1960); Trilling v. United States, 104 US. 

‘App. D.C. 159, 260 F. 2d 677 (1958); Metoyer v. United 

States, 102 U.S. App. D.C. 62, 250 F. 2d 30 (1957); Perry v. 

United States, 102 U.S. App. D.C. 315, 253 F. 2d 337 (1957), 

cert. denied, 356 U.S. 941 (1958). 

In short, appellant was arrested when two companions con- 
fessed and implicated him. After his arrest he confessed 
freely, openly and often. If a Mallory objection to the ad- 
mission of this confession had been raised, it would have been 
denied. Absent such on objection, the reception of such evi- 
dence did not constitute plain error or defect affecting substan- 
tial rights where the independent evidence of appellant’s guilt 
was so overwhelming. 

B. The trial court did not abuse its discretion in admitting prior incon- 
sistent statements of defense witnesses for impeachment purposes, 
particularly where no objection was preserved and where the statements 
contained no material which implicated the appellant 

In the course of the trial written statements of two defense 
witnesses, and a portion of the grand jury testimony of one of 
these witnesses, were introduced by the appellee in order to at- 
tack their credibility. There is no dispute that these exhibits 
teflécted prior inconsistent testimony on the part of the wit- 
nesses and would ordinarily be admissible to impeach their 
credibility. Appellant contends that it was error for the court 
to admit these statements into evidence because the material 
contained therein was so highly prejudicial. We submit that 
the trial court did not abuse its discretion in allowing these 
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statements to be used for the limited purpose of impeachment 
where no objection was made to their use, where clear and fre- 
quent cautionary instructions were given, and where none of 
these statements contained material implicating appellant. 

Extra-judicial statements of a witness which are inconsistent 
with his testimony at trial may be introduced at the discretion 
of the trial court for the limited purpose of attacking that wit- 
ness’s credibility. See, e.g., Smith v. United States, 57 App. 
D.C. 71, 17 F. 2d 223 (1927) ; Bedell v. United States, 63 App. 
D.C. 31, 68 F. 2d 776 (1934); 3 Wigmore, Evidence §§ 1018, 
1040 (3rd Ed. 1940). At three different times in the course of 
the proceedings below, the government introduced inconsistent 
statements made by defense witnesses prior to trial. On each 
occasion the trial court extensively cautioned the jury that the 
sole purpose of these statements was to assail the witness's 
credibility and that such prior inconsistent statements were not 
to be treated by them as having any substantive or independent 
testimonial value. (J.A. 101, 109, 112, 137) In addition, the 
record shows that the trial court explicitly limited the prosecu- 
tion’s use of these statements on cross-examination to those 
“parts of the statement which you claim contradict what he 
saidon the stand”. (J.A. 102, 159) 

When the trial counsel for appellee asked to read a portion 
of one of the statements into the record appellant’s counsel did 
not object; rather, he insisted strenuously that the entire state- 
ment should be read into the record.’ Tatum was not impli- 
cated in any of these written statements, and trial counsel ob- 
viously felt that it was advantageous to have this brought home 
to the jury. 

In the face of this record, appellant now urges that plain 
error was committed by the introduction of these statements. 

In the face of this record there can be no showing of plain 
error. These witnesses had testified that appellant and his co- 
defendants were not at the scene of the crime. The trial court 
acted correctly when, in allowing the use of these statements 


7 The purpose which appellant's counsel hoped to accomplish is clear from 
the colloquy which occurred at page 160 of the Joint Appendix, the most 
pertinent statement being, “] should be permitted to arzu: that there is no 
mention of Tatum.” 
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for impeachment purposes, it stated: “I do not think the Gov- 
ernment’s hands should be bound or tied so they cannot show 
this man is not worthy of belief.” (J.A. 109) Courts are often 
presented with the precise problem found in the case at bar, 
the problem of the turncoat accomplice who first confesses 
(thereby implicating the defendant) and then later changes 
his story at trial (thereby attempting to exculpate the defend- 
ant). Invariably, the use of such a witness’s prior inconsistent 
statement for purpose of impeachment has been approved. 
Bedell v. United States, 63 App. D.C. 31, 33, 68 F, 2d 776, 778 
(1934) ; Smith v. United States, 57 App. D.C. 71, 72, 17 F. 2d 
223, 224 (1927) ; People v. Baker, 8 Ill. 2d 522, 134 N.E. 2d7 
(1956) ; Commonwealth v. Saldutte, 136 Pa. Super. 52,7 A. 2d 
121 (1939). 

There was no error in the trial court’s action in sending the 
inconsistent statements to the jury.’ It was agreed by all 
counsel that if the jury requested any exhibit during their de- 
liberation they could see it. (J.A. 173) Further, the jury 
had been exhaustively cautioned as to the limited function of 
such statements. The jury had been instructed that they were 
the sole judges of the credibility of witnesses, and that they 
could disregard in whole or in part, a witness’s testimony if 
they found he had knowingly testified falsely as to a material 
fact. We submit that sending the exhibits to the jury merely 
facilitated a proper discharge of their function as factfinders, 
and did not constitute error, let alone plain error. 


C. The references to the LeDroit Park Ramblers does not constitute error 
affecting substantial rights 

Appellant argues that he was denied a fair trial because of 
the reference at time of trial to a youth gang called the LeDroit 
Park Ramblers. These references in the context of this case 
do not constitute error affecting substantial rights. 

The confession of appellant contained a specific disavowal of 
membership in that gang. Out of a record of over 500 pages, 
appellant cites only three instances where the Ramblers were 


* The decision to send exhibits to the jury is a matter within the discre- 
tion of the trial court. Robinson v. United States, 93 U.S. App. D.C. 347, 
210 F. 2d 29 (1954) ; Buckner v. United States, $1 U.S. App. D.C. 38, 154 F. 
2d 317 (1946). 
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mentioned.” One was by appellant’s brother, who admitted 
membership in the gang, and twice by police officers who stated 
that on Sunday, January 22, 1961, many members of the Le- 
Droit Park Ramblers were in the Robbery Squad Room. Atno 
time did the defense object to the introduction of this testi- 
mony, and no objection was taken to the comments to the jury 
made by appellee’s trial counsel. 

The law is well settled that it is “only in the most excep- 
tional cases that a defendant can remain silent and interpose 
no objection and after verdict has been returned object that the 
prosecutor made improper remarks to the jury”. Bratcher v. 
United States, 149 F. 2d 742. 746 (4th Cir. 1945) ; cert. denied, 
325 U.S. 885 (1945); Accardo v. United States, 102 US. App. 
D.C. 4, 5, 249 F. 2d 519, 520 (1957), cert. denied, 356 U.S. 948 
(1958); Wheeler v. United States, 93 US. App. D.C. 159, 211 
F. 2d 19 (1953), cert. denied, 347 US. 1019 (1953); Rule 
52(b), Fed. R. Crim. P. 

Viewing these facts together with the trial court’s charge to 
the jury, which expressly instructed them to weigh the evi- 
dence “dispassionately and calmly, without any sympathy 
or bias or prejudice for or against either side” (J.A. 209) and 


taking into account the overwhelming evidence of appellant’s 
guilt, we submit that no reversible error was occasioned by the 
references to this gang. Cf. United States v. Feinberg, 104 
F. 2d 592, 597 (2d Cir. 1944), cert. denied, 322 U.S. 726 (1944). 


Il. The District Court committed no error in imposing 


sentence 
A. Appellant’s original conviction was properly vacated as illegal and upon 
resentencing the lower court had open to it the same alternatives as 
existed at the time of the original sentence 


Upon his conviction for violation of 22 D.C.C. § 2901, ap- 
pellant could have been punished by imprisonment for not more 
than fifteen years. The sentencing court, in imposing sen- 
tence, had before it two possible modes of punishment. It 


* On two occasions not cited by appellant (J.A. 190, 196) appellee's trial 
counsel refered to this gang in summation, but on neither occasion did he 
go beyond the evidence, or attempt unfairly to imply that appellant was a 
member of this gang. 
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could have sentenced appellant to the custody of the Attorney 
General for an indeterminate term of years under the provi- 
sions of 24 D.C.C. § 203 or it could have sentenced him to the 
custody of the Attorney General under the provisions of the 
Federal Youth Corrections Act. 64 Stat. 1085, 18 U.S.C. 
$$ 5005-5026. (Hereinafter referred to as the Act.) Wecon- 
tend that these same alternatives were available to the District 
Court upon resentencing. 


1. The original sentence was illegal, and it was proper for the District 
Court to vacate the entire sentence 
The order of commitment filed on June 2, 1961, stated: 

It is adjudged that the defendant is hereby committed 
to the Attorney General or his authorized representative 
pursuant to the provisions of Title 18. U.S.C., Section 
5010(c) for a period of three (3) to nine (9) years. 

(J.A. 4). 


It is agreed by the parties, and therefore not an issue in this 
appeal, that the District Court had no power to impose sen- 
tence with a minimum period of commitment under the pro- 
visions of the Act.2® It is equally well settled that a court, in 
sentencing an offender under the indeterminate sentence law 
may not specify the institution to which the prisoner shall be 
sent, or the treatment which he will receive. 18 U.S.C. 
$$ 4081 et seq.; Montos v. United States, 261 F. 2d 39 (7th Cir. 
1958). 

A sentence that does not comply with the letter of the crim- 
inal statute which authorizes it is erroneous and may be set 
aside. Bozza v. United States, 330 U.S. 160 (1947); Murphy 
v. Massachusetts, 177 U.S. 155 (1900) ; Hayes v. United States, 


* Sections 5015(a)(1) and 5017(a) place the discretion for release of 
youth offenders committed under the Act in the hands of the Director of the 
Bureau of Prisons and the Youth Corrections Division. The legislative 
history clearly that sentencing courts were to impose no specific sentences, 
except that a court could impose a definite maximum in excess of six years 
when authorized by law. See particularly, Hearings on H.R. 2140 before 
a Subcommittee of the House Committee on the Judiciary, T8th Cong., 1st 
Sess. 35-36 (1943) ; Hearings on S. 2609 before a Subcommittee of the Sen- 
ate Committee on the Judiciary, 81st Conz., 1st Sess. 15-19, 24-27, 44 and 
68 (1949) ; S. Rept. No. 1180, Slst Cong., Ist Sess. (1949). 
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102 U.S. App. D.C. 1, 249 F. 2d 516 (1957); King v. United 
States, 69 U.S. App. D.C. 10, 98 F. 2d 291 (1938); DeBanque 
v. United States, 66 App. D.C. 36, 85 F. 2d 202 (1936). In 
the latter case, this Court said: 


It is further definitely settled in the Federal Courts 
that where in a criminal case a sentence is not imposed 
in strict accordance with the penalty statute, the sen- 
tence is void in a fundamental sense. (p. 206) 


See also Mathes v. United States, 254 F. 2d 938 (9th Cir. 1958). 
There can be no doubt that in this case the original sentence 
failed to comply with the letter of the penalty provision, and, 
consequently, was an illegal sentence.” 

When brought to the attention of the sentencing court that 
the original sentence was illegal, the court had a duty to “set 
aside what it had no authority to do and substitute directions 
required by the law to be done upon the conviction of the 
offender.” In re Bonner, 151 US. 242, 260 (1894). See also 
Bozza v. United States, supra; Holiday v. Johnston, 313 US. 
342 (1941). This obligation to vacate the illegal sentence and 
to resentence validly exists whether the illegality is brought to 
the court’s attention by the defendant. M urphy v. Massachu- 
setts, supra; by the United States upon an appeal noted by the 
defendant from the underlying judgment, Barrow v. United 
States, 54 App. D.C. 128, 295 Fed. 949 (1924) ; or by the United 
States on its own motion. Hayes v. United States, 102 US. 
App. D.C. 1, 249 F. 2d 516 (1957). 

Appellant’s suggestion that the sentence was only partially 
illegal and that, consequently, the court was in error in vacating 
the entire original sentence should not prevail. Appellee sub- 


* Rule 35 uses the term illegal rather than void, voidable, or erroneous 
when describing sentences subject to the correction. However, the note to 
the Rule states that it constitutes a codification of existing law and we 
propose to utilize the term “iiegal” throughout this brief, believing that it 
is interchangeable with the others noted above. That the Supreme Court 
also uses the word in this manner can be noted from this language in Hil? v. 
United. States, 368 0.8. —— (1962) (decided Jan. 22, 1962): 

“The sentence in this case was not illecal. The punishment meted out 
was not in excess of that prescribed by the relevant statutes, multiple terms 
were not imposed for the same offense, nor were the terms of the sentence 
itself legally or constitutionally invalid in any other respects.” 
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mits that the entire sentence was illegal, and, even if it were 
only partially illegal, the lower court was free to vacate the 
entire sentence. 

As has been noted previously, the Supreme Court has held 
that the sentence must follow the letter of the applicable pen- 
alty statute in order to be valid. In M urphy v. Massachusetts, 
177 US. 155 (1900) and DeBanque v. United States, 66 App. 
D.C. 36, 85 F. 2d 202 (1936), it was held that an indeterminate 
sentence was illegal in its entirety where the applicable penalty 
provision authorized only a definite sentence. This is the situ- 
ation here, where the court attempted to impose an indeter- 
minate sentence under a statute which did not authorize such a 
sentence. In Murphy and DeBangque the sentences could have 
been corrected by eliminating the minimum sentence, but both 
courts held that it was proper to vacate the entire sentence and 
impose 2 valid sentence. 

In any case, the proper remedy for correcting a sentence, 
illegal in whole or in part, is to have the sentencing court vacate 
the sentence and impose a valid sentence under an applicable 
penalty provision. Holiday v. Johnston, 313 US. 342 (1941); 
Kohl v. United States, 204 F. 2d 864 (10th Cir. 1953); United 
States v. Lynch, 159 F. 2d 198 (7th Cir. 1947). In Kahl the 
court stated that such a remedy was applicable in a case where 
a sentence in excess of that authorized by law was imposed. The 
“excess sentence” case upon which appellant relies, are nappo- 
site? United States v. Pridgeon, 153 US. 48 (1894), and the 
cases which follow it, do not purport to limit the discretion of 
the sentencing court upon resentencing. They merely state a 
rule which is utilized by the appellate courts in affirming sen- 
tences which would be legal except for the excess. Appellant’s 
argument here was specifically rejected in Kitt v. U nited States, 
138 F. 2d 842 (4th Cir. 1943) where the court held that although 
one possible correction was to eliminate the excess sentence, the 
court was not restricted to that method of correction. Thus, 
appellee submits that the District Court was not restricted in 

® Appellant incorporated by reference the arguments advanced in the brief 


filed in No. 16773 and references in this argument are addressed to the 
arguments adduced in that brief. 
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its power to vacate the original sentence, and for it to do so was 

clearly proper. 

2. After vacating the illegal sentence the lower court was free to impose 
any sentence authorized by applicable penalty provisions without regard 
to the original sentence 

Once the District Court determined that the original sentence 
was illegal and granted appellant’s motion to vacate the original 
sentence, the court had before it the same alternatives as existed 
at the time of the original sentencing—commitment under the 
Act, or commitment under 24 D.C.C. § 203. Kitt v. United 
States, supra; cf. McQuaid v. United States, 91 U.S. App. D.C. 
229, 193 F. 2d 696 (1951) cert. denied, 344 US. 929 (1953) ; 
Egan v. United States, 52 App. D.C. 384, 287 Fed. 958 (1923). 
This conclusion is inescapable; for in the language of Howell v. 
United States, 199 F. 2d 366, 367 (4th Cir. 1952), an illegal 
sentence “amounts to nothing.” 

Appellant argues that the District Court could not impose @ 
sentence which exceeded in severity the original sentence. 
Although appellee submits that the court in this case did not 
impose a more severe sentence when it resentenced appellant, 
we submit that where the original sentence is illegal the sen- 
tencing court upon resentencing is unfettered by the original 
sentence. And, that the penalty imposed upon resentence may 
be more severe so long as it is valid, in all other respects. Bozza 
v. United States, supra; Murphy v. Massachusetts, supra; 
Hayes v. United States, supra; Kitt v. United States, supra; 
King v. United States, supra. 

Of particular interest is Kitt v. United States, supra, where 
the appellate court vacated the sentences on two counts of a 
three count indictment because they were in excess of that 
authorized by statute. The court recognized that the sen- 
tences could have been corrected by eliminating the excess 
portion, but held that it would remand for resentencing, pre- 
sumably to allow the lower court to exercise its discretion in 
imposing an alternative sentence. Upon resentencing the sen- 
tencing court imposed consecutive sentences on these two 
counts rather than the original concurrent sentences. The 
appellate court affirmed this action; holding that where the 
original sentences were vacated as illegal the sentencing court 
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was free to impose sentences which exceeded the origina! ones. 
Such a rule is particularly appropriate in the case at bar where 
there are alternative penalty provisions and the result sought 
by the court in its original sentence can only be accomplished 
by the imposition of sentence under the indeterminate sentence 
law. Where the desired result may be effectuated through the 
invocation of an applicable penalty statute, the court should 
not be frustrated in its efforts because of the original illegal 
application of an alternate penalty statute. 

The cases (page 31 of his brief) ** which appellant asserts 
hold that a court on resentence may not impose a more severe 
punishment are easily distinguishable. As was noted by this 
Court in Hayes v. United States, 102 U.S. App. D.C. 1, 249 
F. 2d 516, 517 (1957), it is only where the original sentence was 
valid that the court may not augment a sentence once the 
defendant has commenced serving it. That this is in fact the 
intended meaning of this line of cases can best be illustrated 
by 2 brief analysis of Ex parte Lange, 85 U.S. (Wall) 163 
(1874), the seed from whence this line of cases grew. 

In Lange, the defendant had been sentenced to a period of 
imprisonment and payment of a fine. The applicable penalty 
statute provided for imprisonment or a fine. After payment 
of the fine, and upon commencement of his jail term the de- 
fendant, by writ of habeas corpus sought to have the sentence 
vacated. The Circuit Court granted this writ, and promptly 
resentenced him to the same period of imprisonment, but did 
not include any fine. After the denial of a subsequent writ to 
have the new sentence set aside, an appeal was taken. The 
Supreme Court granted the writ and held that the lower court 
had been without power to impose the new sentence. The 
limited nature of this holding can best be illustrated by this 
language at page 176 of the opinion: 


We are of the opinion that when the prisoner, as in 
this case, by reason of a valid judgment, had fully suf- 
fered one of the alternative punishments to which alone 
the law subjected him, the power of the court to punish 
him further was gone * * * 


* See footnote 12, supra. 
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In Bozza v. United States, 330 U.S. 160, 167 (1947), the Su- 
preme Court noted with approval that Murphy v. Massachu- 
setts, 177 U.S. 155 (1900) had limited the holding in Lange to 
the case where the original sentence was valid. All of the cases, 
with the possible exception of Duggin v. United States, 240 F. 
2d 479 (6th Cir. 1957), which appellant cites, and upon which 
he relies, Ez parte Lange, supra; United States v. Rosenstreich, 
204 F. 2d 321 (2d Cir. 1953); Ekberg v. United States, 167 F. 
2d 380 (1st Cir. 1948); Oxman v. United States, 148 F. 2d 750 
(8th Cir. 1945) cert. denied, 325 US. 887 (1945) ; and Wilson 
v. Bell, 137 F. 2d 716 (6th Cir. 1943), were cases in which the 
sentencing court attempted to augment a valid sentence. And 
in Duggin, the defendant had been sentenced properly on three 
counts and the lower court had refused to correct admittedly 
illegal sentences on two other counts. It can be concluded from 
the opinion of the appellate court that it viewed the lower 
court’s action as increasing the severity of the three clearly 
valid sentences. 

Appellant, while apparently recognizing that under certain 
circumstances punishment may be increased upon resentenc- 
ing, argues that such a result should not follow in this case. 
He relies principally on the fact that, although the motion was 
ostensibly filed on behalf of the appellant, it was actually done 
without his consent and at the request of the United States. 
However, this argument was specifically met by this Court in 
Hayes v. United States, 102 U.S. App. D.C. 1, 249 F. 2d 516 
(1957), and appellant’s argument was rejected. The Court 
relied upon the holding in Bozza v. United States, 330 US. 160 
(1947), wherein the Court affirmed the imposition of a more 
severe punishment upon resentence even though the illegality 
of the original sentence was not brought to the attention of 
the sentencing court by the defendant. This Court held 
(p. 518): 


[A] sentence which does not conform with the appli- 
cable statute may be corrected though defendant has 
not appealed from the judgment embodying the invalid 
sentence, has begun to serve it, and steps to correct it 
are not initiated by him but by the Government. 
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Appellant asks this Court to limit its holding in Hayes to 
those instances where a penalty less than the minimum has 
been given. We submit that such a limitation would ignore 
the rationale of the holding in Hayes. The fact that the orig- 
inal sentence was illegal is crucial. No double jeopardy prob- 
lem exists until such time as a defendant has received a legal 
sentence.** 

It follows therefore that the District Court clearly had the 
power under Rule 35, Fed. R. Crim. P. to vacate that sentence, 
and could validly impose any sentence that was authorized by 
applicable penalty provisions. 


3. Appellate review is limited to ascertaining that the sentence is within 
the limits of the applicable penalty statute 


Appellant's suggestion that this Court should vacate the 
lower court's sentence because its discretion was limited by its 
finding that appellant would benefit from a commitment under 
the Act is without merit. 

It is a well settled principle of law that the scope of appellate 
review of the sentence imposed by a district court is limited to 
ascertaining whether or not that sentence is within the limits 


of the applicable penalty provision. Granger v. United States, 
275 F. 2d 127 (Sth Cir. 1960); Costner v. United States, 271 
F. 2d 261 (7th Cir. 1959); Roth v. United States, 255 F. 2d 
440 (2d Cir. 1958); cert. denied, 358 U.S. 819 (1958) ; United 
States v. Rosenberg, 195 F. 2d 583, 603-609 (2d Cir. 1952), 
cert. denied, 344 U.S. 838 (1952); Gurera v. United States, 40 
F. 2d 338 (Sth Cir. 1930). If this Court finds, as appellee re- 
spectfully submits that it should find, that the lower court was 
free to resentence appellant under any applicable penalty pro- 
visions, than the exercise of that discretion is not subject to 
review and the judgment below should be affirmed. 

In any case, the District Court did not abuse its discretion 
in sentencing appellant under 24 D.C.C. § 203. A sentence 
under the Act is a matter solely within the discretion of the 
trial judge. The language of the Act and the legislative his- 

* Appellee does not mean to suggest that in those cases where an illegal 


sentence is fully executed no double jeopardy problem would exist upon 
resentence, but that situation existed in neither Hayes nor here. 
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tory make it abundantly clear that the lower court is free to 
disregard the provisions of the Act if it so desires. See S. Rept. 
No. 1180, 81st Cong., Ist Sess. (1949); Hearings on S. 2609 
before a Subcommittee of the Senate Committee on the Judi- 
ciary, 81st Cong., 1st Sess. (1949). The court decided not to 
utilize the provisions of the Act apparently because it agreed 
with this finding of Judge Keech in Crim. No. 146-61, that the 
public could be assured of protection from this appellant only 
if he were committed for a minimum period of three years. 
Such a finding was entirely reasonable, and well within the 
discretion of the court. 

It would be unprecedented for this Court to interpose itself 
in the manner suggested by appellant, and for it to do so would 
severely limit the power of the lower court to sentence in ac- 
cordance with the alternatives which Congress has made avail- 
able to it. 


B. The sentence imposed was not more severe than the original sentence 


If this Court should find that the lower court was limited 
to imposing a sentence no more severe than that imposed on 
original sentencing, appellee contends that the sentence of 


July 28, 1961, was no more severe than the sentence of June 2, 
1961. 

As appellee reads appellant's brief,’* it appears that he al- 
leges that the second sentence was more severe in three re- 
spects—possible duration of punishment, treatment and ad- 
ministrative remedies. We will deal with each seriatum, but 
there will. of necessity, be some overlap when dealing with two 
and three. 

Time. Under the provision of both the original sentence 
and the modified sentence, appellant was to serve a term of 
from three to nine years. Thus, by their specific terms, the 
period of commitment was to be the same. The duration of 
punishment for indeterminate sentences is judged by the maxi- 
mum provided. Story v. Rives, 68 App. D.C. 325, 97 F. 2d 
182 (1938); cert. denied 305 U.S. 595 (1938). Admittedly, 
the sentence under the Act with no stated minimum might be 
considered less severe, but appellant had no such sentence on 
either occasion. Therefore, based solely on the question of 
time the sentences were identical. 


* See footnote 12, supra. 
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Treatment. At page 36 of his brief appellant sets out the 
treatment provisions which he alleges were available to him 
under the Act—a chance to learn to read and write and to 
learn a trade—and which he alleges will be denied him under 
the resentence. But this argument ignores two very impor- 
tant facts. One, prisoners sentenced under the indeterminate 
sentence law are not shunted into dingy prisons, left to vege- 
tate for the period of their incarceration. F ‘acilities are avail- 
able to teach them to read and write and to learn a trade. 18 
US.C. §§ 4081 et seq. Two, exactly what treatment will be 
afforded an adult offender or a youth offender is in the discre- 
tion of the Director of the Bureau of Prisons. A youth may 
be committed to 2 maximum security institution just as an 
adult offender. (Sec. 5011) Hence, it is impossible to make 
any meaningful judgment as to the relative severity of a com- 
mitment under the Act and commitment under 24 D.C.C. § 203. 

Administrative remedies. Appellant points to the provi- 
sions in the Act which provide for conditional release and the 
possibility of having the conviction purged from the record. 
The same argument which was addressed to the question of 
comparative treatment applies with equal force to these bene- 
fits. The granting of conditional release is completely within 
the discretion of the Director and Youth Correction Division 
and need not be given before the maximum period provided. 
(Sec. 5017(d)) The purging of the conviction will only be 
made if a youth offender is released in advance of the maximum 
provided by his sentence.* (Sec. 5021) It is not something 
that will automatically accrue to him if he is a “good boy” as 
suggested by appellant. It is possible for the Division to retain 
custody of the individual even though he may be a “good boy,” 
if in their judgment he is not equipped to be released to the 
community. 

Regardless of whether or not the administrative remedies are 
greater under the Act, appellee contends that this Court should 
not consider the possibility of administrative action which 
might mitigate the punishment in determining the relative 

™ All persons convicted of crime against the United States are subject to 


executive clemency at the discretion of the President. Art. 2, $2, U.S. 
Constitution. 
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severity of these sentences. Cf. Drew v. United States, 248 F. 
2d 75 (9th Cir. 1957); Wilson v. Bell, 137 F. 2d 716 (6th Cr. 
1943). They do not accrue as a matter of right, and, at best 
can only be a matter of conjecture. 


C. The effect of the District Court’s action was to eliminate only a portion 
of the illegal sentence 

Earlier in this brief we have discussed appellant’s argument 
that the lower court erred in vacating the entire sentence. As 
noted at that time, we do not believe that this argument should 
prevail. However, even if the Court were to determine that 
the District Court should have vacated only the invalid portion 
of the sentence, appellee contends that the sentence is still 
valid. 

The original sentence can be viewed as containing two dis- 
tinct provisions: (1) commitment under the Act; (2) commit- 
ment for an indeterminate period of from three to nine years. 
Admittedly, an order of commitment under the Act which had 
eliminated the indeterminate term of years provision and had 
either been silent as to the period of commitment or had speci- 
fied only a maximum would have been valid. assuming that the 
maximum did not exceed that provided in 22 D.C.C. § 2901. 
But, a sentence which eliminated the commitment under the 
Act and provided for commitment to the custody of the Attor- 
ney General for an indeterminate period of from three to nine 
years would also have been valid. That the latter is what the 
court actually did can be most graphically demonstrated by 
juxtaposing the original and second sentence. (Portion of the 
original sentence which was deleted is in brackets; additions 
in italic.) 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his author- 
ized representative [pursuant to the provisions of Title 
18, US.C., Section 5010(c)] for imprisonment for a pe- 
riod of thirty-four (34) months to one hundred and two 
(102) months. (J.A. 16)” 

™The time period in both sentences was the same with the period in the 


sentence of July 28, 1961, calculated to account for the time already served 
by the appellant. 3 
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Clearly, unless there was some other limitation, which appellee 
submits there was not, the sentencing court did not commit 
error by vacating the entire sentence rather than only a portion 
thereof. 


III. Appellant had the effective assistance of counsel during 
the trial 


Failing in all else, appellant argues that he was denied the 
effective assistance of counsel at time of trial. However, it is 
obvious that if he fails in all else, this argument must also fail. 

In order to justify reversal because of ineffective assistance 
of counsel, there must be a showing that the proceedings upon 
the trial “were a farce and a mockery of justice.” Diggs v. 
Welch, 80 U.S. App. D.C. 5, 148 F. 2d 667 (1945), cert. denied, 
325 US. 889 (1945); Mitchell v. United States, 104 U.S. App. 
D.C. 57, 239 F. 2d 787 (1958), cert. denied, 358 US. 850 
(1958) ; Edwards v. United States, 103 U.S. App. D.C. 152, 256 
F. 2d 707 (1958); cert. denied, 358 U.S. 847 (1958) ; Jones v. 
Huff, 80 US. App. D.C. 254, 152 F. 2d 14 (1945). “Mere im- 
provident strategy, bad tactics, mistake, carelessness or inex- 
perience do not necessarily amount to ineffective assistance of 
counsel.” Edwards v. United States, supra, 708. 

Appellant alleges three errors in the course of the trial that 
deprived him of effective assistance of counsel. One was the 
failure to raise a Mallory objection. As we have already 
stated, we do not believe that such an objection was available 
based on the facts, and, even if it had been, failure to object 
would not constitute ineffective counsel. Edwards v. United 
States, supra (alternate holding) ; cf. United States v. Plum- 
mer, 171 F. Supp. 1 (D.D.C. 1959). 

The other two errors alleged are clearly questions of trial 
tactics. Appellant’s trial counsel undoubtedly believed, and 
with good reasons, that the statements of these witnesses would 
not harm, and might even aid his client because appellant was 
not implicated in any of them. Also, an objection to the ref- 
erences to the LeDroit Park Ramblers would not have been 
well taken in view of appellant’s statement disavowing mem- 
bership in the gang, and might well have unduly stressed its 
significance in the case. Such decisions on the part of trial 
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counsel will not constitute the basis for reversal. Mitchell v. 
United States, 104 U.S. App. D.C. 57, 259 F. 2d 787 (1958), 
cert. denied, 358 U.S. 850 (1958) ; Edwards v. United States, 
103 U.S. App. D.C. 152, 256 F. 2d 707 (1958), cert. denied, 358 
USS. 847 (1958). As was stated by this Court in Mitchell, at 
page 792: 

Trial counsel must make many decisions of an almost 
infinite variety in the course of a criminal trial; whether 
to advise a plea to a lesser offense; whether to object; 
whether to offer a witness of possibly doubtful credibility 
or with a criminal record. * * * All of these and more 
are practical questions and very real questions. Bad 
judgment, or even good but erroneous judgment, may 
result in adverse effects. These are simple facts of trial; 
they are not justiciable issues. 

All of the issues which appellant alleges denied him effective 
assistance of counsel were “simple facts of trial,” and the fact 
that they did not result in a successful defense does not raise 
them to the level of “justiciable issues.” 

The statements of trial counsel at the hearing in the Dis- 
trict Court on the Rule 35 motion do not lend support to ap- 
pellant’s present contention. They were made in reference to 
the filing of the motion, not in reference to the trial itself. In 
any case, who filed the motion to correct sentence is of little 
consequence. As we have noted earlier, a motion to correct 
sentence can be made by either party. Hayes v.U nited States, 
102 U.S. App. D.C. 1, 249 F. 2d 516 (1957), or, sua sponte, by 
the court itself. Bozza v. United States, 330 U.S. 160 (1947). 
The fact that trial counsel filed the motion at the behest of the 
United States Attorney’s office does not in any way reflect upon 
his conduct at trial. 

CONCLUSION 


Wherefore, appellee respectfully submits that the judgment 
of conviction and sentence of the District Court be affirmed. 


DAVID C. ACHESON, 
United States Attorney. 
NATHAN J. PAULSON, 
VICTOR W. CAPUTY, 
PAUL A. RENNE, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


Respecting The "Counterstatement 


It is asserted that appellant was inijtially arrested 
by the police because one Queen and one Simms informed police 
that appellant and Elwood Sawyer (his co-defendant) were involved 
in the robbery of the High's Store. This is flatly untrue, since 
neither confession of Simms nor Queen mentioned appellant-- 
though it is true they mentioned Sawyer. J.A. 217-218, 220. 
Appellee's brief frequently refers to the evidence of 
appellant's guilt as overwhelming. This is in /flat error. We 
can scarcely suppose a more confused or contradictory set of 
references to appellant than exist in this case: The ultimate 
basis for appellant's conviction was his so-called confession, 
in which he asserted he was the lookout. There were some 


testimony (Detective Smith, J. A. 84) that appellant had planned 


the robbery but was not a lookout--though this is incredible 


in light of the fact that the only ground for holding appellant 
referred to before the Commissioner was his earlier alleged 
written confession (J.A. 3); and the Commissioner made no note 
of the asserted admission, though it was his practice to do so 
and though he was devoting full time and attention to the 
hearing (despite some earlier confusion). J.A. 130-131. Even 
then, the assertion that appellant had admitted "planning" the 
robbery, contained in it a denial that he had acted as lookout. 
And if he had planned and had not been lookout, or had been 
lookout and had not gone in the store, it is obvious that he 
could not have seen the government witness Mary Body come from 
the rear of the store with a pail of water. That is a story 
obviously related to appellant's co-defendant and was mere 
careless testimony of Detective Gray, on whose one-sentence 
statement alone this asserted admission was made. J.A. 65. 

No matter how thin you Slice it this evidence does 
not add up to "overwhelming"; it consists of testimony of three 
contradictory admissions, a most unsatisfactory history of an 
18-year old's brush with the law (he had no previous record). 
It shows instead the insidious effects here of a repudiated 
confession, thé wrongful use of the confession of a co-defendant, 
the careless statements of a police officer, and the vicious 
effect of confessions of Simms and Queen for the notorious 


juvenile gang, the LeDroit Ramblers--with which appellant could 


not help but be wrongfully associated in the eyes! of the jury 


considering the course and scope of the trial. 


ARGUMENT 
I. 


Appellant was taken to police headquarters 


in violation of the rule in Mallory, and 
no effort is shown to have been made for 


nearly 24 hours to bring him before a 


committing magistrate. Being taken to 
police headquarters for the sake of interro- 
gation and confrontation in hope that 
evidence of guilt will result is of the 
very essense of the wrong which Mallory 


was designed to correct. 
Appellant impliedly admits at the outset that there 


may have been a violation of the Mallory rule, but says this is 
unimportant because there was independent admission by appellant 
of complicity in the crime. Granted the violation of the Mallory 
rule, it could not be supposed that the confession, wrongfully 
admitted, was nonprejudicial to appellant; and at the minimum 
a new trial would have to be ordered to see if the other asserted 
"admissions" could stand up--which we deny. 
Appellee also asserts that there is no violation of 


Mallory in any event. But appellant could have been forthwith 


taken before a committing magistrate instead of being taken to 
police headquarters. Had that been done, no asserted confession 
or admission could have resulted against him. Instead, he was 
taken to police headquarters for the very purpose which Mallory 
forbids--that of eliciting incriminatory statements. As a 
result, there can be no question that there is a violation of 
the Mallory rule. 


It is asserted that failure to object on the ground 


of Mallory makes the point unavailable to appellant here, although 


it is admitted that plain error may be noticed even though no 
objection was taken in the District Court. Since the confession 
was obtained in violation of the Mallory rule, the plainness of 
the error needs no further elucidation. And if failure to object 
could be a ground for refusing to examine the point, then this 
adds basic evidence to the ineffectiveness of the assistance of 
counsel received by appellant in the court below. 

The inconsistent statements of two defendant's witnesses 
in their own confessions (which did not name appellant) ought to 
have been totally withheld from the jury as to appellant because 
in no respect were they inconsistent as to appellant. They were 
inflammatory in the highest degree, relating to the notorious 
juvenile gang, the LeDroit Ramblers; and the prejudice to appellant's 


case clearly requires a new trial. 


II. 

The error of resentencing. 

Appellee works both sides of the street. It says 
on the one hand that the merits of the judgment of conviction 
cannot be examined because the first judgment alone was viable. 
See heading "Argument". Me turns right around and under heading 
II asserts that the original sentence was “illegal”. 

Present counsel is entirely inclined to the conclusion 
that the original sentence under the Youth Corrections Act was 
a viable sentence save for the three-year minimum. If that be 
true, then of course, there was no timely appeal to raise the 
basic merits. But if appellee is correct that that sentence 
was "illegal", then the judgment must be reversed on the merits 
and a new trial ordered. 


A reply brief on the issues raised by appellee has been 


prepared in some detail by Vernon L. Wilkinson, Esq., in the 


| 
companion case of appellant, No. 16,773, which parallels the 


issue here in all substantial details. 
As in our original brief, present counsel feels that 

the brief already presented by Mr. Wilkinson effectively covers 

the points made by appellee, and therefore adopts it as his reply 


to the points made under this heading. 


UU EEEIEEE EEE 


i/ This reply brief must be prepared without page references 
available to appellee's printed brief. 


III. 

Appellant was denied the effective assistance 

of counsel at the trial below. 

Appellee asserts that "it is obvious that if 
[appellant] fails in all else,” his argument that he was denied 
the effective assistance of counsel must also fail. We submit 
that quite the contrary is obvious: If he fails on the Mallory 
point because no objection was raised; if he fails on the wrongful 
use of the confessions of accomplices because he failed to object; 
if failure to object to the appeals to passion and prejudice of 
the jury in the sending of the lurid confession of Simms to the 
jury, or to the repeated references to the LeDroit Ramblers 
precludes review--all as appellee asserts--then clearly the 
accumulation of lapses of counsel were so great that they vitiate 
the trial below for outright ineffectiveness of counsel. 

Appellee totally fails to distinguish a similar 
collocation of lapses, ruled to constitute the ineffective 
assistance of counsel, in Jones v. Huff, 80 U.S. App. D.C. 254, 
152 F.2d 14, as reaffirmed in Mitchell v. United States, 104 
U.S. App. D.C. 57, 259 F.2d 787. The fallacy of appellee's treat- 


ment is that it regards each of the lapses as inadequate in itself 


to constitute ineffective assistance of counsel, whereas the lapses 


shown, in their aggregate effect, knock all props |out from 


under the verdict and judgment below. 


Respectfully submitted, 


John W. Cragun 
1616 H Street, N. W 
Washington 6, D. C. 


Attorney for Appellant 
(Appointed by this Court) 


